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MEMORANDUM

TO: Richard Schmechel

Executive Director
D.C. Criminal Code Reform Commission

FROM: Dave Rosenthal
Senior Assistant Attorney General

DATE: May 11, 2018

SUBJECT: First Draft of Report #18 Solicitation and Renunciation

The Office of the Attorney General for the District of Columbia (OAG) and the other members
of the Code Revision Advisory Group of the D.C. Criminal Code Reform Commission (CCRC)

were asked to review the First Draft of Report #18 Solicitation and Renunciation. OAG reviewed
this document and makes the recommendations noted below.*

COMMENTS ON THE DRAFT REPORT

RCC § 22A-304. Renunciation Defense to Attempt, Conspiracy, and Solicitation

Section 22A-304(a)(1) says that for the defendant to be able to use the affirmative defense of
renunciation, the defendant must have engaged in conduct “sufficient to prevent commission of
the target offense.” The discussion of that provision says it was drafted that way to include
situations where the defendant attempts to “persuade” a solicitee who was actually an informant
not to commit a crime he or she was never going to commit in the first place. However, in order
for the conduct to be “sufficient to prevent the commission of the target offense”, the defendant’s
actions must have at least decreased the likelihood of the offense happening. But when a
defendant is “persuading” an informant not to act, the defendant’s actions have no effect on the
probability that the criminal conduct will take place. This provision should be rewritten to
specifically include both situations; where the defendant engages in conduct that is sufficient to

! This review was conducted under the understanding that the structure of the code revision
process allows the members of the Code Revision Advisory Group an opportunity to provide
meaningful input without limiting the position that the members may take at any subsequent
hearing that the Council may have on any legislation that may result from the Report.
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prevent the commission of the target offense, as well as where the defendant’s actions would
have been sufficient to prevent the offense, if the circumstances were as the defendant believed
them to be. The provision could be redrafted as follows:

(a) DEFENSE FOR RENUNCIATION PREVENTING COMMISSION OF THE OFFENSE. Ina
prosecution for attempt, solicitation, or conspiracy in which the target offense was not
committed, it is an affirmative defense that;

(1) The defendant engaged in conduct sufficient to prevent commission of the target
offense or would have been sufficient to prevent the commission of the target offense if the
circumstances were as the defendant believed them to be;

(2) Under circumstances manifesting a voluntary and complete renunciation of the
defendant’s criminal intent.

Section 22A-304(b)’s title states that it is the provision that defines when a renunciation is
voluntary and complete. However, the paragraph that follows actually says what isn’t voluntary
and complete renunciation. It states, “A renunciation is not ‘voluntary and complete’ within the
meaning of subsection (a) when it is motivated in whole or in part by... [certain circumstances].”
This implies that a renunciation is voluntary and complete as long as none of the elements in (b)
are satisfied.



MEMORANDUM

THE To: Richard Schmechel, Executive Director
PUBLIC D.C. Criminal Code Reform Commission
DEFENDER
SERVICE From: Laura E. Hankins, General Counsel
for the District of Columbia
Date: May 11, 2018

Re: Comments on First Draft of Report No. 18,
Solicitation and Renunciation

CHAMPIONS OF LIBERTY

The Public Defender Service objects to the restriction in proposed RCC § 22A-304, Renunciation
Defense to Attempt, Conspiracy, and Solicitation, that the defense is only available if the target
offense was not committed. PDS recommends that the District of Columbia join the “strong
plurality of reform jurisdictions [that] relax the ... requirement that the target of the offense attempt,
solicitation, or conspiracy actually be prevented/thwarted.”*

Specifically, PDS recommends rewriting subsection (a) of RCC §22A-304 as follows:

(a) DEFENSE FOR RENUNCIATION PREVENTING COMMISSION OF THE OFFENSE. In a

prosecution for attempt, solicitation, or conspiracy #-which-the-target-offense-was
not-committed, it is an affirmative defense that:

(1)(A) The person defendant gave a timely warning to law enforcement
authorities; or

(B) The person made a reasonable effort to prevent the commission of the

target offense; engaged in conduct sufficient to prevent commission of the
—targetoffense:

(2) Under circumstances manifesting a voluntary and complete renunciation of
the person’s defendant’s criminal intent.

The PDS proposal does more to further both the incapacitating dangerous persons and the deterrence
purposes of the renunciation defense.? For a solo criminal venture, “renouncing” the target offense,

! Report #18, pages 47- 48.
2 Report # 18, page 49.



particularly when done under circumstances manifesting a voluntary and complete renunciation of
the person’s criminal intent, will almost always actually prevent the commission/completion of the
target offense. Both the dangerousness and the deterrence purposes are served; the defendant’s
“reward of remission of punishment” results in society benefitting from less crime. Even where the
criminal venture involves more than one person, if the venture would end if one key person decides
to stop participating, then the target offense will be actually prevented if that key person renounces.
The problem is how to motivate a person to try to prevent or thwart the criminal venture if the
venture will likely go forward whether that person continues his participation or not. The greater the
chance that one of the [potential] participants will receive “the reward of remission of punishment,”
the greater the chance society has of benefitting from less crime. Where there is some chance that the
crime will not actually be thwarted despite a person’s reasonable efforts, the person’s motivation to
attempt renunciation then depends on the person’s perception of his or her chances of being
apprehended. If the person can just walk away from the venture, believing there is little chance that
his involvement (solicitation or conspiracy or even steps sufficient to comprise attempt) will be
prosecuted or maybe even realized by law enforcement authorities, there is more incentive to walk
away and less incentive to make efforts to thwart the target offense, particularly by contacting law
enforcement. Requiring that a person give timely warning to law enforcement or make other
reasonable efforts to prevent the commission of the target offense encourages renunciation,
encourages a person to take steps that might be sufficient to prevent the target offense and to take
those steps even when they cannot guarantee they will be sufficient. Society benefits more from
encouraging a potential participant to take a chance on preventing the crime rather than taking a
chance on getting away with the crime (the crime of attempt, solicitation and/or conspiracy).

® Report #18, page 49.



