Criminal Code Reform Commission (CCRC) 2020 Performance Oversight Hearing Questions & Responses

* K %k D.C. Criminal Code Reform Commission
_ 441 Fourth Street, NW, Suite 1C001S, Washington, D.C. 20001
(202) 442-8715 www.ccrc.dc.gov

February 6, 2020

The Honorable Charles Allen

Chairman of the Committee on the Judiciary and Public Safety
Council of the District of Columbia

1350 Pennsylvania Avenue, N.W., Suite 109

Washington D.C. 20004

RE: Criminal Code Reform Commission Responses to Performance Oversight Questions.
Dear Chairman Allen:

Thank you for the opportunity to provide responses to the performance oversight questions in the
Committee on the Judiciary and Public Safety’s correspondence dated December 23, 2019. The
responses of the Criminal Code Reform Commission (CCRC) are presented below for your
review, with four attached appendices. | look forward to providing testimony and discussing
these and any other questions you might have at the agency’s oversight hearing.

Sincerely,

MOl L0200

Richard Schmechel
Executive Director

Attachments
1. Appendix A - CCRC Advisory Group Agendas and Minutes FY19 and FY20 (To Date)
2. Appendix B - Agency Work Plan and Schedule (2-6-20)
3. Appendix C - CCRC Schedule A
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General Questions

1.

Please provide a current organizational chart for the agency, including the number
of vacant, frozen, and filled positions in each division or subdivision. Include the
names and titles of all senior personnel, and note the date that the information was
collected on the chart.

As of 2/6/20 the agency has 0 vacant, 0 frozen, and 5 filled positions.

Executive Director
Richard Schmechel
(1 FTE/Excepted Service)

Senior Attorney Advisor
Rachel Redfern
(1 FTE/Excepted Service)

Senior Attorney Advisor
Patrice Sulton
(1 FTE/Excepted Service)

Senior Attorney Advisor
Jinwoo Park
(1 FTE/Excepted Service)

Attorney Advisor
Gabrielle Green
(1 FTE/Excepted Service)

a. Please provide an explanation of the roles and responsibilities of each
division and subdivision.

The CCRC has no divisions or subdivisions.

b. Please provide a narrative explanation of any changes to the organizational
chart made during the previous year.

No changes were made to the basic staff structure in the prior year.
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However, in FY 19 one employee resigned to take an academic position. That
position was filled briefly by an attorney who resigned after a few months for a
federal position. Attorney Advisor Gabrielle Green was hired early in 2020 to for
this position. Also, in 2019 Ms. Patrice Sulton was promoted from Attorney
Advisor to Senior Attorney Advisor.

Please provide a current Schedule A for the agency which identifies each position by
program and activity, with the employee’s title/position, salary, fringe benefits, and
length of time with the agency. Please note the date that the information was
collected. The Schedule A should also indicate if the position is
continuing/term/temporary/contract or if it is vacant or frozen. Please separate
salary and fringe and indicate whether the position must be filled to comply with
federal or local law.

See Appendix C. Please note that the Schedule A was created 1/27/20 and reflects 5
filled, continuing positions. None of the positions must be filled to comply with federal
or local law.

Please list all employees detailed to or from your agency during FY19 and FY20, to
date. For each employee identified, please provide the name of the agency the
employee is detailed to or from, the reason for the detail, the date of the detail, and
the employee’s projected date of return.

None.
Please provide the Committee with:

a. A list of all vehicles owned, leased, or otherwise used by the agency and to
whom the vehicle is assigned, as well as a description of all vehicle collisions
involving the agency’s vehicles in FY19 and FY20, to date;

None.

b.  Alist of travel expenses, arranged by employee for FY19 and FY20, to date,
including the justification for travel.

Richard Schmechel

e $124.00 for travel to an American Law Institute (ALI) meeting “Model
Penal Code: Sexual Assault and Related Offenses,” in Philadelphia PA on
October 24, 2019. The meeting provided feedback on draft
recommendations by the ALI regarding sex assault offenses.

e $143.00 for travel to an ALI meeting “Model Penal Code: Sexual Assault
and Related Offenses,” in Philadelphia PA on October 12, 2018. The
meeting provided feedback on draft recommendations by the ALI
regarding sex assault offenses.
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Please list all memoranda of understanding (“MOU”) entered into by the agency

during FY19 and FY20, to date, as well as any MOU currently in force. For each,
indicate the date on which the MOU was entered and the termination date.

The OFRM MOU provides funding for use of the District Purchase Card, the primary
means of purchasing for the agency, given its small size. The OCTO MOU provides
funding for basic IT services—internet and phone—for the agency. Both run on fiscal

year basis.

FY 2019 MEMORANDA OF UNDERSTANDING (MOU) - BUYER SUMMARY

DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO0)

START END
SELLING AGENCY DESCRIPTION OF SERVICES PROVIDED AMOUNT DATE DATE
OFRM Purchase/Travel Card $ 13,550 10/1/2018; 9/30/2019
OCTO IT Assessment $ 5,000 10/1/2018 9/30/2019
$ -
TOTAL $ 18,550
FY 2019 MEMORANDA OF UNDERSTANDING (MOU) - SELLER SUMMARY
DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)
START END
BUYING AGENCY DESCRIPTION OF SERVICES PROVIDED AMOUNT DATE DATE
None $ -
TOTAL $ =
FY 2020 MEMORANDA OF UNDERSTANDING (MOU) - BUYER SUMMARY
DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)

SELLING AGENCY DESCRIPTION OF SERVICES PROVIDED AMOUNT START DATE END DATE
OFRM Purchase/Travel Card $ 5,000 10/1/2019 9/30/2020
OCTO IT Assessment $ 5,376 10/1/2019 9/30/2020
OCTO DCNet/Non-DCNet Assessment $ 6,600 10/1/2019 9/30/2020

TOTAL $ 16,976
FY 2020 MEMORANDA OF UNDERSTANDING (MOU) - SELLER SUMMARY
DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO0)

BUYING AGENCY DESCRIPTION OF SERVICES PROVIDED AMOUNT START DATE END DATE

None $
TOTAL $ N

6. Please list the ways, other than MOU, in which the agency collaborated with
analogous agencies in other jurisdictions, with federal agencies, or with non-
governmental organizations in FY19 and FY20, to date.
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The CCRC’s Advisory Group, per the CCRC statute, includes representatives of the
Deputy Mayor for Public Safety, the Council Committee on the Judiciary and Public
Safety, the Attorney General for the District of Columbia, the Director of the Public
Defender Service for the District of Columbia, and the United States Attorney for the
District of Columbia. The CCRC continually works with these institutions and their
representatives to develop criminal code reform recommendations.

The Executive Director also participates as a Liaison on behalf of the agency to the
American Law Institute’s Model Penal Code Sexual Assault Project.

For FY19 and FY20, to date, please list all intra-District transfers to or from the
agency, and include a narrative description of the purpose of each transfer.

The OFRM transfer provides funding for use of the District Purchase Card, the primary
means of purchasing for the agency, given its small size. The OCTO transfer provides
funding for basic IT services—internet and phone—for the agency.

DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)

FY 2019 Intra-District Summary - BUYER

SELLING AGENCY DESCRIPTION OF SERVICES PROVIDED FENRINE Aol
SENT DUE
OFRM Purchase/Travel Card 13,550 0
OCTO IT Assessment 5,000 0
TOTAL 18,550 0

FY 2019 Intra-District Summary - SELLER

DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)

FUNDING FUNDING
BUYING AGENCY DESCRIPTION OF SERVICES PROVIDED RECEIVED OWED
None 0 0
TOTAL 0 g
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FY 2020 Intra-District Summary - BUYER

DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)

SELLING AGENCY DESCRIPTION OF SERVICES PROVIDED FUNDING SENT FUNDING DUE
OFRM Purchase/Travel Card 5,000 0
OCTO IT Assessment 5,376 0
OCTO DCNet/Non DCNet Assessment 6,600 0
TOTAL 16,976 0

FY 2020 Intra-District Summary - SELLER

DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)

BUYING AGENCY DESCRIPTION OF SERVICES PROVIDED FUNDING FUNDING OWED
RECEIVED
None 0 0
TOTAL 0 0

8. For FY19 and FY20, to date, please identify any special purpose revenue funds
maintained by, used by, or available for use by the agency. For each fund identified,
provide:

The revenue source name and code;

The source of funding;

A description of the program that generates the funds;

The amount of funds generated by each source or program;

Expenditures of funds, including the purpose of each expenditure;

Whether expenditures from the fund are regulated by statute or policy; and
The current fund balance.

@+r®Pa0 T

No special purpose revenue funds of any kind.

9. For FY19 and FY20, to date, please list all purchase card spending by the agency,
the employee making each expenditure, and the general purpose of each
expenditure.

Transaction Date Amount Purchaser Purpose

10/04/2018 182.51 J. Park Office supplies
10/04/2018 2,951.85 J. Park Legal Research Materials / Services
10/11/2018 17.80 J. Park Office supplies
10/16/2018 199.45 J. Park WMATA (Metro)
10/17/2018 1,400.00 J. Park Social Science Materials / Services
10/31/2018 30.74 J. Park Office supplies
11/16/2018 317.90 J. Park WMATA (Metro)
11/30/2018 (1,134.52) J. Park Social Science Materials / Services
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Transaction Date Amount Purchaser Purpose

12/16/2018 15.99 J. Park Legal Research Materials / Services
12/17/2018 219.55 J. Park WMATA (Metro)
01/11/2019 180.00 J. Park Legal Research Materials / Services
01/11/2019 84.00 J. Park Legal Research Materials / Services
01/16/2019 204.40 J. Park WMATA (Metro)
02/19/2019 247.75 J. Park WMATA (Metro)
03/11/2019 199.99 J. Park Office supplies
03/18/2019 251.85 J. Park WMATA (Metro)
04/06/2019 26.34 J. Park Legal Research Materials / Services
04/16/2019 255.40 J. Park WMATA (Metro)
04/17/2019 33.95 J. Park Legal Research Materials / Services
04/17/2019 3,900.00 J. Park Social Science Materials / Services
04/17/2019 3,000.00 J. Park Social Science Materials / Services
05/16/2019 232.50 J. Park WMATA (Metro)
05/17/2019 76.87 J. Park Legal Research Materials / Services
05/20/2019 100.00 J. Park WMATA (Metro)
05/29/2019 100.00 J. Park WMATA (Metro)
06/10/2019 2,900.00 J. Park Social Science Materials / Services
06/10/2019 3,000.00 J. Park Social Science Materials / Services
06/11/2019 407.04 J. Park Social Science Materials / Services
06/12/2019 1,920.00 J. Park Social Science Materials / Services
06/17/2019 163.35 J. Park WMATA (Metro)
06/24/2019 100.00 J. Park WMATA (Metro)
07/16/2019 93.60 J. Park WMATA (Metro)
08/05/2019 84.00 J. Park Legal Research Materials / Services
08/07/2019 223.75 J. Park Legal Research Materials / Services
08/12/2019 100.00 J. Park WMATA (Metro)
08/15/2019 15.99 J. Park Office supplies
08/16/2019 152.50 J. Park WMATA (Metro)
08/19/2019 59.98 J. Park Office supplies
08/20/2019 22.89 J. Park Office supplies
08/21/2019 746.13 J. Park Office supplies
08/26/2019 41.73 J. Park Office supplies
08/27/2019 18.77 J. Park Office supplies
09/09/2019 50.00 J. Park WMATA (Metro)
09/16/2019 341.00 J. Park WMATA (Metro)
09/18/2019 320.00 J. Park Social Science Materials / Services
10/10/2019 160.00 J. Park Social Science Materials / Services
10/16/2019 211.75 J. Park WMATA (Metro)
10/22/2019 19.50 J. Park Office supplies
11/07/2019 1,763.30 J. Park Legal Research Materials / Services
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10.

11.

Transaction Date Amount Purchaser Purpose

11/18/2019 229.95 J. Park WMATA (Metro)
11/21/2019 49.95 J. Park Legal Research Materials / Services
12/02/2019 56.25 J. Park Legal Research Materials / Services
12/16/2019 166.85 J. Park WMATA (Metro)
01/06/2020 84.00 J. Park Legal Research Materials / Services
01/09/2020 25.57 J. Park Office supplies
01/08/2020 30.00 J. Park WMATA (Metro)
01/14/2020 24.78 J. Park Office supplies
01/16/2020 180.10 J. Park WMATA (Metro)
01/15/2020 50.00 J. Park WMATA (Metro)
01/24/2020 156.00 J. Park Legal Research Materials / Services

Please list all capital projects in the financial plan for the agency or under the
agency’s purview in FY19 and FY20, to date, and provide an update on each
project, including the amount budgeted, actual dollars spent, and any remaining
balances. In addition, please provide:

a. An update on all capital projects begun, in progress, or concluded in FY18,
FY19, and FY20, to date, including the amount budgeted, actual dollars
spent, and any remaining balances;

b.  Anupdate on all capital projects planned for the four-year financial plan;

c. A description of whether the capital projects begun, in progress, or
concluded in FY18, FY19, and FY20, to date, had an impact on the operating
budget of the agency. If so, please provide an accounting of such impact; and

d. A description and the fund balance for each existing allotment in each capital
project under the agency’s purview.

None.

Please provide a list of all budget enhancement requests (including capital
improvement needs) for FY19 and FY20, to date. For each, include a description of
the need and the amount of funding requested.

The CCRC made no budget enhancement request for FY 19.

For FY 20, the CCRC requested that the Council maintain the agency’s budget to provide
full funding for current staff levels, with no capital budget. This request to the Council
represented a budget enhancement for FY 20 of $367,000 from local funds (to a total of
approximately $734,000 in local funds) as compared to the Mayor’s budget
recommendation which would have halved the agency’s funding. The Council’s FY 20
budget subsequently maintained full funding for the agency as the agency had requested.
To date, there have been no further budget enhancement requests by the agency for FY
20.
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12. Please list, in chronological order, each reprogramming in FY19 and FY20, to date,
that impacted the agency, including those that moved funds into the agency, out of
the agency, or within the agency. Include known, anticipated reprogrammings, as
well as the revised, final budget for your agency after the reprogrammings. For each
reprogramming, list the date, amount, rationale, and reprogramming number.

DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)
FY 2019 REPROGRAMMING LIST
LOCAL Starting Budget $723,873
FISCAL ..
YEAR FUND DATE SOARDOC #| Program Activity DESCRIPTION AMOUNT
Year-End reprogramming to
2019 0100 9/30/2019 | BJFBDQ12 Various 1090 FBO and DQO ($22,400)
2019 0100
Final Budget $701,473
DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)
FY 2019 REPROGRAMMING LIST
INTRA-DISTRIC FUNDS Starting Budget S0
FISCAL . .
YEAR FUND DATE SOARDOC#| Program Activity DESCRIPTION AMOUNT
2019 N/A S0
2019 S0
Final Budget $So
DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MAO)
FY 2020 REPROGRAMMING LIST
LOCAL Starting Budget $723,217
F::Z:' FUND DATE SOARDOC #| Program Activity DESCRIPTION AMOUNT
2020 0100 None S0
2020 0100 SO
Final Budget $723,217
DISTRICT OF COLUMBIA CRIMINAL CODE REFORM COMMISSION (MADO)
FY 2020 REPROGRAMMING LIST
INTRA-DISTRICT FUNDS Starting Budget S0
F\I{SE(;I-'\‘L FUND DATE SOARDOC#| Program Activity DESCRIPTION AMOUNT
2020 N/A SO
2020
Final Budget 1]
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13.

14.

15.

Please list each grant or sub-grant received by your agency in FY19 and FY20, to
date. List the date, amount, source, purpose of the grant or sub-grant received, and
amount expended.

None.

a. How many FTEs are dependent on grant funding? What are the terms of this
funding? If it is set to expire, what plans, if any, are in place to continue
funding the FTEs?

None. No FTEs dependent on grant funding.

Please list each grant or sub-grant granted by your agency in FY19 and FY20, to
date. List the date, amount, source, and purpose of the grant or sub-grant granted.

None.

Please list each contract, procurement, and lease, entered into or extended and
option years exercised by your agency during FY19 and FY20, to date. For each
contract, procurement, or lease, please provide the following information, where
applicable:

a.  The name of the party;

b.  The nature of the contract, procurement, or lease, including the end product
or service;

c.  The dollar amount of the contract, procurement, or lease, including amount
budgeted and amount actually spent;

d. The term of the contract, procurement, or lease;

e.  Whether it was competitively bid;

f. The name of the agency’s contract monitor(s) and the results of any
monitoring activity; and

g. The funding source.

Purchase Order 607906-V2
a. Party: YouGov America Inc.
b. Nature: Administration of web-based surveys of demographically representative
panel of District voters.
Amount: $17,700 (budgeted and actually spent)
Term: NA (Initiated May 2019; Completed June 2019)
Competitively Bid: Yes
Contract Monitor: OCP Contracting Specialist Uranus Anderson / CCRC Richard
Schmechel — No Issues
g. Funding Source: Local funds

ShD oo

10
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16.

17.

18.

19.

Please list all pending lawsuits that name the agency as a party. Identify which cases
on the list are lawsuits that potentially expose the District to significant financial
liability or will result in a change in agency practices, and describe the current
status of the litigation. Please provide the extent of each claim, regardless of its
likelihood of success. For those identified, please include an explanation about the
issues involved in each case.

None.

Please list all settlements entered into by the agency or by the District on behalf of
the agency in FY19 or FY20, to date, and provide the parties’ names, the date the
settlement was entered into, the amount of the settlement, and if related to litigation,
the case name, docket number, and a brief description of the case. If unrelated to
litigation, please describe the underlying issue or reason for the settlement (e.g.
administrative complaint, excessive use of force, etc.).

None.

Please list the administrative complaints or grievances that the agency received in
FY19 and FY20, to date, broken down by source. Please describe the process
utilized to respond to any complaints and grievances received and any changes to
agency policies or procedures that have resulted from complaints or grievances
received. For any complaints or grievances that were resolved in FY19 or FY20, to
date, describe the resolution.

None.

Please describe the agency’s procedures for investigating allegations of sexual
harassment, sexual misconduct, or discrimination committed by or against agency
employees. List and describe any allegations relating to the agency or its employees
in FY19 and FY20, to date, and whether and how those allegations were resolved
(e.g. a specific disciplinary action, such as re-training, employee transfer,
suspension, or termination).

The agency policy is to follow the District Personnel Manual in investigating complaints
and grievances. The agency has coordinated with DCHR so that their designated Sexual
Harassment Officer is available to any CCRC employee. Although the CCRC is a small,
independent agency not subordinate to the Mayor, this action was taken to comply with
the 12/18/17 Mayor’s Order regarding Sexual Harassment Officers.

The CCRC has not received any allegations of sexual harassment or misconduct in FY19
and FY 20, to date.

a.  Please also identify whether the agency became aware of any similar matters
in FY19 or FY20, to date, through means other than an allegation, and if so,

11
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20.

21.

22,

23.

24,

25.

how the matter was resolved (e.g. sexual harassment was reported to the
agency, but not by the victim).

None.

Please provide the Committee with a list of the total workers’ compensation
payments paid by the agency or on the agency’s behalf in FY19 and FY20, to date,
including the number of employees who received workers’ compensation payments,
in what amounts, and for what reasons.

None.

Please list and describe any ongoing investigations, audits, or reports on the agency
or any employee of the agency, or any investigations, studies, audits, or reports on
the agency or any employee of the agency that were completed during FY19 and
FY20, to date.

None.

Please describe any spending pressures the agency experienced in FY19 and any
anticipated spending pressures for the remainder of FY20. Include a description of
the pressure and the estimated amount. If the spending pressure was in FY19,
describe how it was resolved, and if the spending pressure is in FY20, describe any
proposed solutions.

The CCRC did not experience any spending pressures in FY19 and at this time has no
anticipated spending pressures for the remainder of FY20.

Please provide a copy of the agency’s FY19 performance plan. Please explain which
performance plan objectives were completed in FY19, and whether they were
completed on time and within budget. If they were not, please provide an
explanation.

None. As a temporary agency the CCRC is not required to submit a performance plan.

Please provide a copy of your agency’s FY20 performance plan as submitted to the
Office of the City Administrator.

None. As atemporary agency the CCRC is not required to submit a performance plan.

Please describe any regulations promulgated by the agency in FY19 or FY20, to
date, and the status of each.

None.

12
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26.

217.

Please provide the number of FOIA requests for FY19 and FY20, to date, that were
submitted to your agency. Include the number granted, partially granted, denied,
and pending. In addition, please provide the average response time, the estimated
number of FTEs required to process requests, the estimated number of hours spent
responding to these requests, and the cost of compliance.

None.

Please provide a list of all studies, research papers, reports, and analyses that the
agency prepared or contracted for during FY19 and FY20, to date. Please state the
status and purpose of each. Please submit a hard copy to the Committee if the study,
research paper, report, or analysis is complete.

All the following documents are required reports per the agency’s statute and have
previously been distributed to the full Council and are available on the Council’s
Legislative Information Management System (LIMS) or the agency’s website,
WWW.Ccrc.dc.gov).

e CCRC 2019 Annual Report & FY19 Report on First Quarter Activities [upload to
CCRC website pending]

CCRC FY 2019 Fourth Quarter Report of Activities

CCRC FY 2019 Third Quarter Report of Activities

CCRC FY 2019 Second Quarter Report of Activities

2019 CCRC Budget Oversight Hearing Testimony

CCRC Responses to Performance Oversight Questions

CCRC 2018 Annual Report and Appendices

CCRC FY 2018 Fourth Quarter Report of Activities

In addition, the following reports and analyses contain draft code revision
recommendations and other background information for the agency’s Advisory Group.
The title of the document indicates the topic / purpose of the report. The documents are
available on the agency’s website (and hardcopies are also available to the Committee
upon request). These FY19 and FY20 (to date) reports total over 2000 pages.

Additional Advisory Group Comments on First Draft of Report #36

Revised Comments to DC Criminal Code Reform Commission for First Draft of Report #36
Advisory Group Written Comments on First Draft of Report #36

First Draft of Report #36, Cumulative Update to Chapters 3, 7 and the Special Part of the Revised
Criminal Code

Advisory Group Memo #22 - Supplemental Materials to the First Draft of Report #36

Advisory Group Written Comments on First Draft of Report #35 (Received 5-20-19)

Comments on First Draft of Report #35, Cumulative Update to Sections 201-213 of the Revised
Criminal Code

First Draft of Report #35: Cumulative Update to Sections 201-213 of the Revised Criminal Code
Advisory Group Memorandum #21: Supplemental Materials to the First Draft of Report #35
First Draft of Report #34 - De Minimis Defense

Advisory Group Written Comments on First Draft of Report #44

First Draft of Report #45 — Fraudulent Advertising and Fraudulent Registration

First Draft of Report #44 — Trademark Counterfeiting

13
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28.

29.

30.

Second Draft of Report #9: Recommendations for Theft and Damage to Property Offenses
Advisory Group Written Comments on First Drafts of Reports #37 and #38

Advisory Group Memorandum #23: Supplemental Materials to the First Draft of Report #37
First Draft of Report #37 - Controlled Substance and Related Offenses

First Draft of Report #38 — Enlistment of Minors and Maintaining Location to Distribute or
Manufacture Controlled Substances

Advisory Group Written Comments on First Draft of Reports #42-49

First Draft of Report #49 — Parental Kidnapping and Related Statutes

First Draft of Report #48 —Incest

First Draft of Report #43 — Blackmail

First Draft of Report #42 — Obscenity, Privacy, and Related Offenses

Advisory Group Memo #29 - Supplemental Materials to the First Draft of Report #42
Advisory Group Written Comments on First Draft of Reports #26-#28

First Draft of Report #33 - Correctional Facility Contraband

First Draft of Report #32 - Tampering with a Detection Device

First Draft of Report #31 - Escape from Institution or Officer

Advisory Group Written Comments on First Draft of Report #46

First Draft of Report #47 — lllegal Vending

First Draft of Report #46 — Possession of an Open Container of Alcohol

Advisory Group Written Comments on First Draft of Reports #39 and #40

First Draft of Report #40 - Self-Defense Sprays

First Draft of Report #39 - Weapon Offenses and Related Provisions

Advisory Group Memo #24 - Supplemental Materials to the First Draft of Report #39
Advisory Group Written Comments on First Draft of Report #41

Advisory Group Memorandum #28 - Statistics on District Adult Criminal Charges and Convictions
Appendix D to Advisory Group Memorandum #28 - DC Superior Court Criminal Division Adult
Charges and Convictions Disposed

First Draft of Report #41 - Ordinal Ranking of Maximum Imprisonment Penalties

Advisory Group Memo #26 — DC Code Statutory Penalties and Voluntary Sentencing Guidelines
Advisory Group Memo #27 — Public Opinion Surveys on Ordinal Ranking of Offenses
Advisory Group Memo #25 - Second Look and Related Provisions in Other Jurisdictions

Please list in descending order the top 25 overtime earners in your agency in FY19
and FY20, to date, if applicable. For each, state the employee’s name, position
number, position title, program, activity, salary, fringe, and the aggregate amount
of overtime pay earned. Please describe the process the agency uses to determine
which employees are granted overtime.

None.

For FY19 and FY20, to date, please provide a list of employee bonuses or special
pay granted that identifies the employee receiving the bonus or special pay, the
amount received, and the reason for the bonus or special pay.

None.

For FY19 and FY20, to date, please list each employee separated from the agency

with separation pay. State the amount and number of weeks of pay. Also, for each,
state the reason for the separation.
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31.

32.

33.

None.

Please provide the name of each employee who was or is on administrative leave in
FY19 and FY20, to date. In addition, for each employee identified, please provide:
(1) their position; (2) a brief description of the reason they were placed on leave; (3)
the dates they were/are on administrative leave; (4) whether the leave was/is paid or
unpaid; and (5) their current status.

None.

Please provide each collective bargaining agreement that is currently in effect for
agency employees. Please include the bargaining unit and the duration of each
agreement. Please note if the agency is currently in bargaining and its anticipated
completion.

None.

If there are any boards, commissions, or task forces associated with your agency,
please provide a chart listing the names, number of years served, agency affiliation,
and attendance of each member. Include any vacancies. Please also attach agendas
and minutes of each board, commission, or task force meeting in FY19 or FY20, to
date, if minutes were prepared. Please inform the Committee if the board,
commission, or task force did not convene during any month.

The Criminal Code Revision Advisory Group (Advisory Group) is a statutorily
designated group of stakeholders who review and provide information and suggestions on
proposals prepared by the CCRC. The Advisory Group consists of 5 voting members and
2 nonvoting members. There are no vacancies.

Name Confirmation / Appointment Date or Start Term FY19 & FY20
of Appointment To Date Meeting
Attendance
Donald 10/18/16 - Appointed by Council 10/1/16 10/16
Braman -
Paul 10/18/16 — Appointed by Council 10/1/16 9/16
Butler -
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34.

Renata 10/1/16 - Designee of the United States NA 6/16"
Kendrick Attorney for the District of Columbia
Cooper
Laura 10/1/16 - Designee of the Director of the NA 14/16°
Hankins | Public Defender Service for the District of
Columbia
Dave 10/1/16 - Designee of the Attorney General NA 14/16
Rosenthal for the District of Columbia
Helder | 10/1/16 - Designee of the Deputy Mayor for NA 0/16
Gil Public Safety and Justice
Kevin 2/25/18 - Designee of the Chairperson of NA 9/16
Whitfield | the Council Committee on the Judiciary and
Public Safety (Prior designees in place since
10/1/16)

The Advisory Group did not meet in January 2019 due to the federal shutdown’s effect
on two Advisory Group members. The Advisory Group also did not meet in August
2019 due to Advisory Group member availability, however an additional meeting was
held in late June to provide extra meeting time. Copies of the agendas and minutes of all
Advisory Group meetings are posted on the agency’s website at
https://ccre.dc.gov/page/cerc-advisory-group and are attached as Appendix A (CCRC
Advisory Group Agendas and Minutes FY18 and FY19 (To Date)).

Please list all reports or reporting currently required of the agency in the District of
Columbia Code or Municipal Regulations. Provide a description of whether the
agency is in compliance with these requirements, and if not, why not (e.g. the
purpose behind the requirement is moot, etc.).

The CCRC is statutorily required to provide recommendations for comprehensive
criminal code reform to the Council and the Mayor in the form of a report (or reports) by
October 1, 2020. In partial fulfillment of this mandate, on May 5, 2017, the CCRC
issued to the Council and Mayor Report #1: Recommendations for Enactment of D.C.
Code Title 22 and Other Changes to Criminal Statutes. An additional report with the
agency’s recommendations to-date is planned for issuance by September 30, 2020.

! One or more other attorney(s) from this office was present at 8 Advisory Group meetings in FY19 — FY20 when
the Designee was not present.
2 One or more other attorney(s) from this office was present at 1 Advisory Group meetings in FY19 — FY20 when
the Designee was not present.
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35.

36.

37.

The CCRC also is statutorily required to provide drafts of its recommended reforms to
criminal statutes to the Advisory Group in the form of reports. The agency has complied
with this requirement and posted all draft reports circulated to the Advisory Group on the
agency’s website, Www.ccrc.dc.gov.

The CCRC is also required to submit quarterly and annual reports on its activities to the
Council. The agency currently is in compliance with the deadlines for these reporting
requirements.

Please provide a list of any additional training or continuing education
opportunities made available to agency employees. For each additional training or
continuing education program, please provide the subject of the training, the names
of the trainers, and the number of agency employees that were trained.

The CCRC staff receives training through a variety of standard classes provided by
DCHR (e.g., cybersecurity, use of the District Purchase Card, ethics, sexual harassment
awareness, etc.). On an ad hoc basis, staff are provided the opportunity to use work time
to attend relevant D.C. Bar and community events for training and educational purposes.
For example, one employee participated in a D.C. Bar Ethics Training in FY19.

Please describe any initiatives that the agency implemented in FY19 or FY20, to
date, to improve the internal operations of the agency or the interaction of the
agency with outside parties. Please describe the results, or expected results, of each
initiative.

Since the agency only began operation on October 1, 2016, the CCRC has worked to

establish the internal operations of the agency and the interaction of the agency with

outside parties. Among the actions taken by the CCRC in FY19 or FY20, to date, were
the following:

e Staff consulted with the District’s Office of Public Records about setting up a
document retention schedule and designated a Records Management Officer for the
agency;

e Staff completed annual ethics, cybersecurity, and sexual harassment awareness
trainings; and

e The agency coordinated with DCHR so that their designated Sexual Harassment
Officer is available to any CCRC employee. Although the CCRC is a small,
independent agency not subordinate to the Mayor, this action was taken to comply
with the 12/18/17 Mayor’s Order regarding Sexual Harassment Officers.

What are the agency’s top five priorities? Please explain how the agency expects to
address these priorities in FY20. How did the agency address its top priorities listed
for this question last year?

In FY20, the agency’s top five priorities are as follows:
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Priority #1: Finalize all CCRC reform recommendations for statutory language to
date, reconciling Advisory Group comments with each other and statutory
mandate. The CCRC’s top priority for FY20 is finalization of all its draft
statutory language reform recommendations to-date. Finalization of this language
involves three main steps. First, an across-the-board update is planned for release
to the Advisory Group in February 2020. Second, a final voting draft is planned
for release to the CCRC Advisory Group in May-July.® Third, an Advisory
Group vote on the CCRC recommendations in June-September.

Priority #2: Finalize all CCRC penalty reform recommendations for all offenses
revised to date. The CCRC'’s second priority for FY20 is finalization of all its
draft recommendations for reforming the punishments—imprisonment and
fines—authorized for all offenses the agency has reviewed and recommended for
revision. Finalization of this language involves four main steps. First, an across-
the-board update is planned for release to the Advisory Group in February 2020
that will include updates to recommendations for the penalty classifications
assigned to particular offenses and their relative ordering. Second, in March 2020
agency recommendations will be submitted to the Advisory Group regarding the
absolute imprisonment and fine penalties for each penalty class, and general
penalty enhancements. Third, along with the agency’s recommended statutory
language a final voting draft of penalty recommendations is planned for release to
the CCRC Advisory Group in May-July.* Fourth, along with the agency’s
recommended statutory language an Advisory Group vote on the CCRC
recommendations in June-September. Proportionality is also addressed in the
recommendations for reform of the statutory language for each particular offense
as these recommendations often involve grading the offense according to the
seriousness of the conduct involved.

Priority #3: Develop and issue summaries of CCRC recommendations. The
CCRC’s third priority for FY20 is to create and distribute with all
recommendations approved by the agency’s Advisory Group accessible
summaries on the effect and importance of the CCRC reforms, as well as relevant
statistics. =~ The CCRC’s legal commentary, totaling nearly 2,000 pages,
exhaustively reviews how and why current law is recommended for change.
While a useful reference, more general, macro-level summaries of the CCRC final
recommendations will be developed to highlight major changes and their
rationale. This summary is planned for issuance in July-September 2020.°
Priority #4: Develop and issue recommendations for additional general

justification defenses. The agency’s fourth priority for FY20 is the development
of reform recommendations that will codify, for the first time in the District,
several general justification defenses—e.g. self-defense, defense of property.
Neither Congress nor the Council has legislatively addressed the scope of these

® The precise timing depends on several factors, including: the nature and extent of Advisory Group comments on
the February 2020 update; the possibility of a Council roundtable regarding CCRC recommendations in September
2020; Advisory Group member availability; and CCRC staffing.
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defenses. The agency has already issued draft recommendations to codify some
special justification defenses (e.g., parental discipline, emergency health services,
and effective consent) which will be updated as part of the broader update to
existing reform recommendations in February 2020. However, the CCRC plans
to issue first draft recommendations for remaining general justification defenses
on or by April 2020. Depending on the nature and extent of Advisory Group
comments on those drafts, as well as other agency workflow, the CCRC will seek
to develop and issue final recommendations regarding these justification defenses
on or by September 2020.

Priority #5: Develop and issue recommendations for revision of District
obstruction of justice, bail reform act violations, and prostitution-type offenses
and related provisions. The agency’s fifth priority for FY20 is the development of
new reform recommendations for criminal statutes concerning obstruction of
justice, bail reform act violations, prostitution, and a few other matters. These
offenses, along with several others identified for reform in FY20 in the agency’s
Work Plan and Schedule sequence in Appendix B, are common (comprising
several percent of all District crimes adjudicated annually) and/or serious
(obstruction of justice is the most prominent major felony not addressed by the
CCRC to-date). The extent of progress the agency will make on these offenses in
FY20 depends on available staffing and Advisory Group comments.

In FY19, the agency’s top five priorities were as follows:

Priority #1: Update all CCRC reform recommendations to date, reconciling
Advisory Group comments with each other and statutory mandate. The CCRC’s
top priority for FY19 was an across-the-board update of all its draft reform
recommendations, for all general provisions, crimes, and related statutes. This
update was successfully completed in the form of the “First Draft of Report #35:
Cumulative Update to Sections 201-213 of the Revised Criminal Code” and “First
Draft of Report #36, Cumulative Update to Chapters 3, 7 and the Special Part of
the Revised Criminal Code,” issued to the Advisory Group March 12, 2019, and
April 15, 2019, respectively. The reports updated all agency draft
recommendations except the general provisions introducing the revised statutes
and provisions on “Offense Classes, Penalties, & Enhancements” which were held
pending the development of penalty recommendations in FY20. The agency
received about 135 pages of written comments from its Advisory Group members
on the draft reports.

Priority #2: Develop reform recommendations to improve the proportionality of
all offenses revised by the CCRC, to date. The CCRC’s second priority for FY19
was to develop comprehensive recommendations for reforming the
punishments—imprisonment and fines—authorized for all offenses it has
reviewed and recommended for revision. More specifically, in FY19 the agency
sought to “create an ordinal ranking of revised offenses by seriousness and match
groups of these offenses (of similar seriousness) to standardized penalty classes.
These draft recommendations were successfully developed in FY19 in the form of
the “First Draft of Report #41 - Ordinal Ranking of Maximum Imprisonment
Penalties,” issued to the Advisory Group in October 3, 2019. The agency
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received about 25 pages of written comments from its Advisory Group members
on the draft report.

e Priority #3: Develop recommendations for revision of District controlled
substance offenses and related provisions. The agency’s third priority for FY'19
was the development of reform recommendations for criminal statutes concerning
controlled substances. These draft recommendations were successfully developed
in FY19 in the form of the “First Draft of Report #37 - Controlled Substance and
Related Offenses” and “First Draft of Report #38 — Enlistment of Minors and
Maintaining Location to Distribute or Manufacture Controlled Substances,”
issued to the Advisory Group July 12, 2019. The agency received about 17 pages
of written comments from its Advisory Group members on the draft reports.

e Priority #4: Develop recommendations for revision of District weapon possession
offenses and related provisions. The agency’s fourth priority for FY19 was the
development of reform recommendations for criminal statutes concerning
possession of dangerous weapons (including firearms). These draft
recommendations were successfully developed in FY'19 in the form of the “First
Draft of Report #40 - Self-Defense Sprays” and “First Draft of Report #39 -
Weapon Offenses and Related Provisions” issued to the Advisory Group August
5, 2019. The agency received about 25 pages of written comments from its
Advisory Group members on the draft reports.

e Priority #5: Develop recommendations for general justification defenses. The
agency’s fifth priority for FY'19 was the development of reform recommendations
that would codify, for the first time in the District, general justification defenses—
e.g. self-defense, defense of property. The agency successfully completed first
draft recommendations for several special justification defenses (e.g., parental
discipline, emergency health services, and effective consent) as part of the “First
Draft of Report #36, Cumulative Update to Chapters 3, 7 and the Special Part of
the Revised Criminal Code,” released to the agency’s Advisory Group in April
15, 2019. However, the agency did not complete drafts for other general
justification defenses (e.g. self-defense) due chiefly to unanticipated changes in
agency staffing.

38. Please list each new program implemented by the agency during FY19 and FY20, to
date. For each initiative, please provide:

a. A description of the initiative;
b.  The funding required to implement the initiative; and
c.  Any documented results of the initiative.

None. The agency consists of one program.

39. How does the agency measure programmatic success? Please discuss any changes to
outcomes measurement in FY19 and FY20, to date.

The agency evaluates operational success by measuring its development of
recommendations for changes to criminal statutes according to the CCRC’s statutory
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goals, the production of well-researched supporting commentary and relevant statistics,
and responsiveness to Advisory Group and any District or public queries. While the
agency tracks the number of statutes for which it has developed draft reform
recommendations, and the number of draft reports issued to its Advisory Group, the
qualitative aspects of the agency’s work (e.g., complexity of legal analysis involved and
degree of improvement to the D.C. Code’s clarity) are extremely difficult to measure.

The CCRC does not have a performance plan or performance measures and the Office of
the City Administrator has not required the agency to submit a performance plan.

40. What are the top metrics and KPIs regularly used by the agency to evaluate its
operations? Please be specific about which data points are monitored by the agency.

See response to Question #39, above.

41. Please identify whether, and if so, in what way, the agency engaged The Lab @ DC in
FY19 or FY20, to date.

The CCRC engaged minimally with The Lab @ DC in FY19. The extent of work in this
timeframe was that the Lab @ DC provided initial feedback on a draft public opinion
survey design and methodology. Due in part to the loss of staff with relevant skills, the
Lab @ DC recommended that the agency seek a private sector expert to perform the
statistical analysis of DC Court data that the Lab had previously provided for the CCRC.
The CCRC MOU with the Lab expired at the close of FY19 and was not renewed, upon
mutual agreement.

42. Please list the task forces and organizations of which the agency is a member.

The Executive Director participates as a Liaison on behalf of the agency to the American
Law Institute’s Model Penal Code Sexual Assault Project.

43. Please explain the impact on your agency of any legislation passed at the federal level
during FY19 and FY20, to date, which significantly affected agency operations.

Under Congressional appropriations legislation, District expenditures to “enact or carry
out any law, rule, or regulation to legalize or otherwise reduce penalties associated with
the possession, use, or distribution of any schedule I substance ...” are prohibited.6 The
CCRC, in consultation with other authorities, has concluded that this appropriations
provision does not restrict the CCRC from developing recommendations for changes to
District controlled substance crimes or penalties. However, this appropriations provision
may prevent Council review of any CCRC recommendations to change drug offense
penalties—if the provision is still in place at that time. On its face, the appropriations
provision does not prohibit changes to statutory definitions for drug offenses, changes

® Section 809 of 113 P.L. 235.
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relating to drug paraphernalia, or changes regarding possession of a weapon in
connection with a drug offense.

44. Please describe any steps the agency took in FY19 and FY20, to date, to improve the

transparency of agency operations, including any website upgrades or major
revisions.

In FY20 the agency reorganized and updated its website to improve transparency. All
draft criminal code reform recommendations are posted on the website.

45. Please identify all electronic databases maintained by your agency, including the

46.

47.

following:

a. A detailed description of the information tracked within each system;

b.  The age of the system and any discussion of substantial upgrades that have
been made or are planned to the system; and

c.  Whether the public can be granted access to all or part of each system.

No electronic databases are maintained.

Please provide a detailed description of any new technology acquired in FY19 and
FY20, to date, including the cost, where it is used, and what it does. Please explain if
there have there been any issues with implementation.

None.

Please provide a detailed description of how the CCRC plans to meet the statutory
mandate of providing criminal code reform recommendations by October 1, 2020.
Please include the agency’s current work plan and schedule.

Overall, the CCRC’s development of code reform recommendations has followed four
sequential (though overlapping) phases, summarized as follows:

Phase 1. Facilitate enactment of Title 22 of the D.C. Code, which contains most District

offenses, and propose other minor amendments to District criminal statutes. Phase 1

recommendations are intended to ease the administrative burden of future amendments to

District criminal laws.

e Status: Completed. On May 5, 2017, the CCRC issued to the Council and Mayor
Report #1: Recommendations for Enactment of D.C. Code Title 22 and Other
Changes to Criminal Statutes.

Phase 2. Develop key general definitions, essential interpretive rules, and the most
important culpability principles applicable to all reformed offenses. Phase 2
recommendations are intended to facilitate the clear and comprehensive drafting of
reformed offenses, which will be consistently interpreted and applied by the courts.
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e Status: Final draft of most provisions expected May/June 2020; first and second drafts
of general defenses in progress with final draft of justification defenses (only)
expected September 2020. The CCRC has issued to its Advisory Group and received
back written comments on a broad array of general provisions, including new,
standardized culpable mental state definitions, causation, intoxication, and liability
for attempts and conspiracy. An update of all general provisions that addressed prior
Advisory Group comments was released in March 2019, with a second update of all
general provisions planned for release in February 2020. Remaining general
provisions planned for development in FY20 consist chiefly of general defenses (e.g.
self-defense), with draft recommendations for justification defenses planned for
release to the CCRC Advisory Group on or by April 2020.

Phase 3. Develop reforms to individual offenses consistent with general provisions using

language that is accessible, intuitive, and complete. Phase 3 recommendations are

intended to facilitate the clear articulation and consistent interpretation of District
offenses.

e Status: Final draft of offenses against persons, property offenses, weapon offenses,
drug offenses, and multiple public order and drug offenses (accounting for the crimes
responsible for over 85% of adult convictions in recent years) is expected May/June
2020. The CCRC has issued to its Advisory Group and received back written
comments on most District property offenses and offenses against persons, controlled
substance, and some public order and other offenses. An update of all draft reform
recommendations for specific offenses that addressed prior Advisory Group
comments was released in March 2019 with a second update of these and additional
privacy provisions planned for release in February 2020. Time permitting, revision of
additional offenses, including obstruction of justice, bail reform act violations,
prostitution, and a few other matters is planned for second half of FY20. See the
sequence in the Work Plan and Schedule for further details. If all these additional
offense reform recommendations were completed, the reformed offenses would
account for the crimes that are responsible for nearly 95% of adult convictions in
recent years.

Phase 4. Review all reformed offenses together as a whole, creating an ordinal ranking of
offense severity, creating standardized penalty classes with set punishments
(imprisonment and fines), and classifying all individual offenses.  Phase 4
recommendations are intended to provide proportionate penalties for all reformed District
offenses.

e Status: Final draft of ordinal ranking, penalty classes, and all (to date) revised
offenses expected May/June 2020. The CCRC has issued to its Advisory Group and
received back written comments on the ordinal ranking of penalties and classification
of individual offenses. An update of the classification of individual offenses is
planned for release in February 2020, with new draft recommendations regarding the
absolute punishments (including statutory and mandatory minimums) for each class
and general penalty enhancements in March 2020. The CCRC in 2020 will update its
analysis of Superior Court adult dispositions with 2019 data and may expand its
survey of public opinion regarding penalties.
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These four phases follow an overarching logic: prepare Title 22 for legislative reform,
create a general framework applicable to all reformed offenses, reform offenses using
that general framework, and assign proportionate penalties for all reformed offenses.

In preparing its reform recommendations, the CCRC consults with its Advisory Group, a
group of Council appointees and statutorily-designated stakeholders who review and
provide information and suggestions on proposals prepared by the CCRC. The CCRC
also reviews criminal code reforms in other jurisdictions, changes to criminal offenses
recommended by the American Law Institute, and best practices recommended by
criminal law experts.

By its statutory deadline the agency will submit to the Council and Mayor a report
containing its final reform recommendations. The report will consist of: 1) statutory text
for a new Title 22 and other D.C. Code offenses, comprised of a general part (providing
common definitions and rules of liability applicable to revised offenses) and a new
special part (consisting of dozens of particular offenses); 2) a detailed legal commentary
explaining how and why the revisions change current District law; 3) an appendix
providing a copy of all Advisory Group written comments on the drafts and final versions
of recommendations; and 4) appendices providing statistical information on charging and
sentencing, practices in other jurisdictions, and other background information.

Currently, the CCRC’s statutory authorization is set to expire on October 1, 2020.
However, the CCRC is requesting a legislative extension of the agency’s mandate and
funding into FY21 as part of the District’s FY21 budget. Such an extension will allow
the CCRC to complete reform recommendations for most defenses and offenses currently
prosecuted in the District that the agency has not yet reached. An extension would also
make agency staff available should legislation regarding the CCRC recommendations be
introduced in FY20. On the other hand, if there is no legislative extension of the agency
past October 1, 2020, the agency will need to narrowly focus its work on finalization of
its existing draft work for the remainder of FY20 instead of developing new
recommendations.” The agency’s planned work on additional defenses, obstruction of
justice, public corruption, bribery, and prostitution-related offenses in the second half of
FY20 may not be feasible depending on staff attrition in the final months.

For more details of how the CCRC plans to meet its statutory mandate, please see the
agency’s current Work Plan and Schedule sequence, attached as Appendix B.

a. Has the agency encountered any programmatic or implementation
challenges since the last performance oversight hearing? If so, please
discuss how the agency plans to resolve these challenges.

" To finalize all outstanding draft recommendations, to draft Title 22 enactment legislation, and to develop
introductory and summary materials to accompany the final recommendations is expected to take 4-6 months.
Consequently, whatever the expiration of the statutory authorization for the agency, agency work on new
recommendations must cease 4-6 months in advance.
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48.

The primary programmatic or implementation challenge facing the agency
continues to be the scale of the agency’s mandate to provide comprehensive
recommendations on revision of District criminal statutes. The D.C. Code
contains, by CCRC estimates, at least 700 distinct criminal offenses. Reform of
all these statutes is not feasible within the agency’s statutorily-allotted timeframe
with current staffing levels. Since its inception, the CCRC has prioritized reform
of statutes that describe the most serious and frequently sentenced District crimes
in order to use its resources to greatest effect. This pragmatic approach has
guided the agency’s development, to date, of draft reform recommendations for
offenses that accounted for over 85% of all adult felony and misdemeanor
convictions in recent years. If the agency’s mandate is extended into FY21 and
work proceeds on schedule, the CCRC expects to issue draft recommendations to
crimes that cumulatively have accounted for over 96% of all adult convictions in
recent years. This is in addition to the many new criminal provisions and
codification of certain general defenses that the CCRC will be recommending. To
maximize the effectiveness of the agency’s work, the agency’s updated agency
Work Plan and Schedule sequence in Appendix B, specifies groupings of offenses
in need of review and an order of priority for review of those groups of offenses.

A secondary, and welcome, challenge since last year’s oversight hearing has been
adjusting the workflow of staff to address the increased number of written
comments on new and prior draft recommendations from one of the agency’s
Advisory Group members. Reviewing and, in many cases, incorporating the
recommendations in these written comments has significantly increased the
workload of staff beyond what was anticipated based on prior levels of Advisory
Group written comments. The agency’s work products benefit from this
development, but it has significantly diverted staff resources from drafting new
recommendations as had been planned.

Please discuss the work of the Code Revision Advisory Group, including the number
of meetings that have occurred in FY19 and FY 20, to date.

In FY19 and FY20, to date, the Advisory Group has received and reviewed (or is in the
process of reviewing) over eighteen drafts reports containing draft criminal code reform
recommendations. These materials total over 1000 pages of legal research, statistical
information, and draft statutory text.

Per the CCRC’s procedures and the requirements of its statute, the Advisory Group has at
least one month to provide written comments on each draft report containing possible
criminal code reform recommendations.  Since the third quarter of FY19 the
representatives of the District of Columbia Attorney General, the United States Attorney
for the District of Columbia, and the District of Columbia Public Defender Service have
provided written comments on nearly every draft report circulated for review. Other
Advisory Group members—including the representative of the Council’s Committee on
the Judiciary and Public Safety—have not provided written comments in that timeframe.
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However, all voting Advisory Group members have provided oral comments on the
CCRC’s work to some degree.

In FY19 and FY 20, to date, there have been 16 meetings of the CCRC Advisory Group

a.

How many additional Advisory Group meetings does the CCRC anticipate
holding in FY20?

The Advisory Group currently has 8 additional meetings planned for FY 20, on the
following dates:
e Wednesday, March 4
Wednesday, April 1
Wednesday, May 6
Wednesday, June 3
Wednesday, June 24
Wednesday, July 1
Wednesday, August 5
e Wednesday, September 2
Additional meetings may be scheduled, as necessary, to facilitate issuance of the
CCRC’s recommendations.

How does the CCRC plan to incorporate Advisory Group member comments
into its final recommendations to be submitted to the Council and the
Mayor?

All Advisory Group written comments are reviewed. Where consistent with the
agency’s statutory responsibilities and other members’ input, changes suggested
in the Advisory Group’s comments will be reflected in the CCRC’s final
recommended statutory language and commentary that are provided to the
Council and Mayor. In addition, all Advisory Group written comments will be
compiled into an appendix that accompanies the CCRC’s report with final
recommendations for the Council and Mayor. Another Appendix will address
how the CCRC has or has not incorporated the Advisory Group’s written
comments.

49. Please list any Council hearings at which CCRC offered testimony.

Besides oversight and budget hearings for the agency, in FY19 and FY20, to date, the
CCRC has offered testimony at the following Council hearings:

October 23, 2019 Hearing on Bill 23-0409 and Bill 23-0435;

October 17, 2019 Hearing on B23-318, the Community Safety and Health
Amendment Act of 2019;

June 24, 2019 Hearing on B23-134, the Community Harassment Prevention
Amendment Act of 2019; and

October 4, 2018 Hearing on the Protecting Immigrants from Extortion Amendment
Act of 2018.
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50.

5l.

Please list any reports or analyses that the CCRC plans to release in the remainder
of FY20.

The CCRC currently plans to issue the following reports and analyses:

e Final Report #2: Recommendations for Reform of D.C. Code Title 22 and Other
Changes to Criminal Statutes. (Should the agency’s operation be extended past
FY20, work would continue to add additional recommendations to this report).

e FY20 Report on Second Quarter Activities.

e FY20 Report on Third Quarter Activities.

e FY20 Report on Fourth Quarter Activities.

e Additional reports containing draft recommendations are expected to be released to
the CCRC’s Advisory Group to address the criminal statutes described in the Work
Plan and Schedule sequence in Appendix B.

e Additional Advisory Group Memoranda containing background analysis and
information also are expected to be released to the CCRC’s Advisory Group to
address the criminal statutes described in the Work Plan and Schedule sequence in
Appendix B.

Please provide an update on any issues related to maintaining the CCRC’s office
space in 441 4™ Street, NW, until its mandate is completed.

The CCRC occupies one room in the basement level of the District office building at 441
4™ St. NW. The location was previously used by contractors to the D.C. Sentencing and
Criminal Code Reform Commission, and reassigned to the CCRC by DGS at the start of
its operation on October 1, 2016.

The CCRC does not have an MOU controlling its use of the space, and does not
reimburse DGS for use of the space. It is unclear whether the agency’s continued use of
the space is feasible if its operation be extended beyond FY 20.

It should also be noted that the current lack of a second room or individual offices poses
operational difficulties in a variety of ways—e.g., all meetings of the agency’s Advisory
Group, sensitive HR conversations, and needs for employee privacy (including
breastfeeding) require relocation out of the agency’s offices. The CCRC has relied upon
the Citywide Conferencing Center and other building rooms for additional space, as
needed.
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* Kk D.C. Criminal Code Reform Commission
_ 441 Fourth Street, NW, Suite 1C001S, Washington, D.C. 20001

(202) 442-8715 www.ccrc.dc.gov

D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, OCTOBER 3, 2018 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, October 3, 2018 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA
I.  Welcome and Announcements.

II.  Discussion of Advisory Group Written Comments on:
(A)First Draft of Report #23, Disorderly Conduct and Public Nuisance;
(B) First Draft of Report #24, Failure to Disperse and Rioting; and
(C) First Draft of Report #25, Merger.

I1l.  Adjournment.


http://www.ccrc.dc.gov/
http://ccrc.dc.gov/page/ccrc-meetings
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w* D.C. Criminal Code Reform Commission

441 Fourth Street, NW, Suite 1C001S, Washington, DC 20001
(202) 442-8715 www.ccrc.dc.gov

MINUTES OF PUBLIC MEETING

WEDNESDAY, OCTOBER 3, 2018 at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, October 3, 2018, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:

Richard Schmechel (Executive Director)

Rachel Redfern (Chief Counsel for Michael Serota (Chief Counsel for Policy
Management & Legislation) & Planning) by phone
Jinwoo Park (Attorney Advisor) Patrice Sulton (Attorney Advisor)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of Katarina Semyonova (Visiting Attendee of
the Public Defender Service for the District the Public Defender Service for the of
District of Columbia) Columbia) to 11:45

Kevin Whitfield (Representative of the D.C. Dave Rosenthal (Designee of the Attorney
Council Committee on the Judiciary and General for the District of Columbia) from
Public Safety) to 11:40 11:30

Renata Kendrick Cooper (Designee of the United
States Attorney for the District of Columbia) from
10:20


http://www.ccrc.dc.gov/
mailto:richard.schmechel@dc.gov

I.  Welcome and Announcements

a.

C.

d.

The Executive Director noted that Advisory Group written comments on first drafts of
reports # 26-30, which were distributed on September 26, are due December 21, 2018.
Although the distributed documents themselves state a due date of December 19, since
the email providing the documents stated a due date of December 21 that later date
will be the effective due date.

The Executive Director noted that staff is working on updates and second drafts of
earlier reports based on Advisory Group comments, and new documents are planned
for distribution at the end of January 2019. Advisory Group comments on the
September 26 set of reports are expected to be incorporated into revised drafts to be
produced by January 2019. From late December 2018 to late January 2019 staff will
distribute for Advisory Group review a few draft recommendations for review.

The Executive Director also noted that after these updates, staff plans to develop first
draft recommendations relating to controlled substance offenses and weapon offenses.

The Executive Director also noted that the next Advisory Group meeting is scheduled
for November 7, 2018.

Il.  The Advisory Group discussed Advisory Group Written Comments to First Draft of
Report No. 25: Merger.

a.

The Advisory Group discussed the Public Defender Service’s (PDS) suggestion to
restructure the merger provision as a mandatory rule instead of a presumption. Staff
noted that it agrees with this suggestion, and in a subsequent draft plans to eliminate
the presumption language and clarify that the merger rule is mandatory.

The Advisory Group discussed the Office of the Attorney General’s (OAG)
suggestion to clarify, by statute, that the merger principle governing logically
inconsistent offenses, RCC 8§ 22A-212(a)(3), entails a pure legal analysis (i.e., the
offenses must be logically inconsistent as a matter of law). Staff noted that it agrees
with this suggestion, and in a subsequent draft plans to statutorily incorporate relevant
language already included in the explanatory note.

The Advisory Group discussed comments from PDS and OAG relating to the rule of
priority that governs the determination of which offense shall remain when two or
more offenses merge. Staff noted that PDS’ suggestion—that the offense with the
longest statutory maximum sentence should remain—was the clearest and simplest of
available approaches, and in a subsequent draft plans to statutorily clarify this point.
The Advisory Group discussed OAG’s comment concerning slight revision of RCC 8
22A-212(e)(2). Staff noted that it agreed with OAG’s suggestion to replace the phrase
“has been affirmed” with “has been decided,” and in a subsequent draft plans to
statutorily incorporate this language.

The Advisory Group discussed OAG’s comment concerning how the merger
provision applies to the situation of a defendant who has been convicted of both RCC
and non-RCC offenses. Staff noted that it agreed with OAG’s point that, pursuant to
of RCC § 22A-103, the merger provision would not apply to convictions for non-RCC
offenses, regardless of whether those convictions are accompanied by convictions for
RCC offenses. Staff explained that it would consider statutory revisions to RCC §
22A-103 that more clearly communicate this point in a subsequent draft.



I1l.  The Advisory Group discussed Advisory Group Written Comments to First Draft of
Report No. 23: Disorderly Conduct and Public Nuisance.

a. Staff discussed OAG’s comment relating to the definition of a “public building”
as used in the draft public nuisance statute. Staff noted that the intent was to
cover buildings that hold hearings or public meetings of record. ~The PDS
representative noted that the proposed definition is too broad. Staff noted that it
would not include government officials in a coffee shop discussing official
government business.

I. The PDS representative asked whether relying on the definition of meeting
as defined under the Open Meetings Act would be workable.

ii. Mr. Whitfield noted that the definition of public meeting could be a
solution to narrow the scope of the definition of public buildings, but
excludes courts.

b. The Advisory Group discussed OAG’s comment regarding the requirement under
the draft disorderly conduct statute that the defendant must create a risk of harm
to another person. The OAG comment was concerned about whether disorderly
conduct would include a person who uses fighting words that could provoke
injury to the speaker.

i. Staff clarified that the draft disorderly conduct offense was intended to
include fighting words that provoke violence toward the speaker and
intended to exclude dangerous stunts that create a risk of harm to oneself.
Staff asked for the group’s position on amending “bodily injury to another
person” to “bodily injury to any person” to better reflect the intended
meaning.

ii. The PDS representative noted that it is unlikely that a person who
instigates violence could do so in a way that only creates risk of self-harm,
but not harm to others. Staff offered a hypothetical in which a single
person yelled fighting words at a group of people.

iii. Mr. Whitfield asked whether staff discussed drafting a separate fighting-
words offense to address speech instead of conduct. Staff replied that it
has considered drafting a separate offense but preferred the statute focus
on the intent and effect of the conduct and not the manner, to avoid First
Amendment concerns about content-neutrality.

c. The PDS representative asked about the use of the word “unlawful.” Staff
clarified that (1) the draft language does not require that the present conduct itself
be unlawful, and (2) the draft language does not require that the reasonable
observer believe that the present conduct is unlawful, but (3) the future result
which the person believes will occur must actually be unlawful.

d. The PDS representative raised concerns that innocent conduct could be unduly
criminalized. For example, two young people who are consensually rough-
housing could cause a person to reasonably believe that an unlawful bodily injury
is immediate and likely. Staff explained that even consensual conduct may
amount to disorderly conduct if it recklessly causes public alarm. Staff also
distinguished breach of peace offenses from attempted crimes.

e. Mr. Whitfield asked whether “unlawful” requires violation of a criminal law, or
also civil laws.



The USAO representative asked whether the current disorderly offense serves as a
plea-down offense. The Executive Director noted that it’s not clear, but it doesn’t
appear that it is often used as a plea down offense and noted that the completed
crimes of assault, destruction of property, and theft are prosecuted by a different
agency (USAO) than disorderly conduct (OAG).

The PDS representative raised concerns that racial bias plays a role in perceived
criminality. For example, a store security guard might quickly assume that a
black teenager is poised to shoplift. Staff noted that the reckless mental state and
the requirement that the belief be reasonable require a degree of objectivity. Staff
also noted that, while breach-of-peace offenses are necessary to authorize police
intervention, there are many procedural reforms that could address concerns about
officer retaliation, racial profiling, and the direct and collateral consequences of
an arrest. Most notably, the District requires or permits a full custodial arrest in
many instances that other jurisdictions would require issuance of a citation
instead. The Executive Director explained that the Commission will also consider
recommending a low-level penalty class that places limits on police authority and
may be appropriate for low level crimes such as disorderly conduct.

The Advisory Group discussed OAG’s comment that the revised disorderly
conduct statute would change law by excluding conduct directed at law
enforcement officers, such as inciting a crowd to “stone the cops.” The Executive
Director noted that the hypothetical raised by OAG would constitute other more
serious offenses.

The Advisory Group discussed OAG’s comments relating to the noise provision
in the draft public nuisance statute, which suggested eliminating the requirement
that the defendant was located in an area open to the general public or communal
area of multi-unit housing. Staff asked PDS whether it would oppose eliminating
the public location requirement for all nuisance offenses. The PDS representative
objected to eliminating this requirement.

The Advisory Group discussed PDS’s comment that suggested adding a warning
requirement for disorderly conduct. The OAG representative noted that many
cases of disorderly conduct do not occur in the presence of police officers, and
disagreed with adding the warning requirement. The OAG representative noted
that in some disorderly cases a more serious offense could have been charged, and
that there’s some benefit to having an alternative less serious offense.

i. Staff noted that some jurisdictions treat refusal to comply with a police
warning as an aggravated form of disorderly conduct, and grading on this
is an option. The PDS representative objected to this type of gradation
structure.

. The Advisory Group discussed PDS’s comment that “public gathering” can be
defined to “means” any funeral or similar proceeding, instead of “includes.” The
OAG representative said he agreed with this proposal.

The Advisory Group discussed PDS’s suggestion that public nuisance and
disorderly conduct should be jury demandable offenses. The OAG representative
did not agree with this proposal, especially because many disorderly cases do not
involve First Amendment concerns.



m. The Advisory Group discussed whether language defining a “public meeting” that
relies on the meaning of that term in the District’s Open Meetings Act could be
incorporated into the revised public nuisance statute. The OAG representative
stated he would review the open meetings act language and inform the
Commission of OAG’s position.

The Advisory Group did not discuss the Advisory Group Written Comments to First
Draft of Report No. 24: Failure to Disperse and Rioting.

a. The Executive Director noted the agenda for the next meeting will include the written
comments to failure to disperse and rioting in case the Advisory Group wishes to
discuss those items.

Adjournment.
a. The meeting was adjourned at 12:00 PM.



* Kk D.C. Criminal Code Reform Commission
_ 441 Fourth Street, NW, Suite 1C001S, Washington, D.C. 20001

(202) 442-8715 www.ccrc.dc.gov

D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, NOVEMBER 7, 2018 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, November 7, 2018 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

Il.  Discussion of Advisory Group Written Comments on:
(A) First Draft of Report #24, Failure to Disperse and Rioting
I1l.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:

(A) First Draft of Report #26, Sexual Assault and Related Provisions

(B) First Draft of Report #27, Human Trafficking and Related Statutes

(C) First Draft of Report #28, Stalking

(D) First Draft of Report #29, Failure to Arrest

(E) First Draft of Report #30, Withdrawal Defense & Exceptions to Legal Accountability
and General Inchoate Liability

(F) Advisory Group Memo #20 Supplementary Materials to the First Drafts of Reports #s
26-29.

IV.  Adjournment.


http://www.ccrc.dc.gov/
http://ccrc.dc.gov/page/ccrc-meetings
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MINUTES OF PUBLIC MEETING

WEDNESDAY, NOVEMBER 7, 2018 at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, November 7, 2018, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:

Richard Schmechel (Executive Director)

Rachel Redfern (Chief Counsel for Michael Serota (Chief Counsel for Policy)
Management & Legislation) & Planning)
Jinwoo Park (Attorney Advisor) Patrice Sulton (Attorney Advisor)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of Katarina Semyonova (Visiting Attendee of
the Public Defender Service for the the Public Defender Service for the

District of Columbia) District of Columbia)

Kevin Whitfield (Representative of the D.C. Dave Rosenthal (Designee of the Attorney
Council Committee on the Judiciary and General for the District of Columbia) (absent
from Public Safety) 10:55am to 11:45am)

Renata Kendrick Cooper (Designee of the Professor Paul Butler (Council appointee)
United States Attorney for the District of (by phone until 11:47 am)

Columbia)


http://www.ccrc.dc.gov/
mailto:richard.schmechel@dc.gov

Welcome and Announcements

a. The Executive Director noted that Advisory Group written comments on first drafts of

reports # 26-30, which were distributed on September 26, 2018, will be due December
21, 2018.

The Executive Director explained the sequence of the Commission’s upcoming work.
In late December or early January, there will be a small package of offense
recommendations circulated for review. In late January or February, the Commission
will circulate for review a comprehensive update to the materials that have already
been discussed by the Advisory Group. Thereafter in FY 19, the Commission will
circulate recommendations for drug offenses, weapons offenses, and penalties for
offenses to-date. For FY 20 and beyond, the remaining offenses include primarily:
several Title 23 offenses such as failure to appear; various Title 50 offenses;
possession of an open container; prostitution; obstruction of justice, bribery, and
related offenses; and the multitude of uncharged regulatory crimes.

The Executive Director noted that in the comprehensive update coming in January or
February the prefix to the revised offenses will be retitled from “22A” to “22E,” to
reflect that the recommended statutory language is for an enacted version of Title 22.
The Executive Director clarified that, within 22E, any offenses that the CCRC does
not review will be carried over verbatim, with an explicit provision in each that the
revised general provisions do not apply to such offenses. The designee of the
Attorney General for the District of Columbia (OAG) noted a preference for the
Council to follow the approach envisioned earlier of first enacting the new code and
then adding and deleting any remaining offenses as opposed to merging the old and
new codes in one step.

The Advisory Group discussed rescheduling the meeting in January 2019 from
January 2, 2019, to January 9, 2019. Present members were available at the new time.
The Executive Director will follow up by email with all members to confirm the date
change.

The Advisory Group did not have any additional comments concerning the First Draft
of Report No. 24: Failure to Disperse and Rioting.
The Advisory Group discussed the First Draft of Report No. 26: Sexual Assault and
Related Provisions.

a. OAG asked if the Commission considered including a threat of “embarrassment” in

the definition of “coercion” in RCC 8 22A-1301(3).

i. The Executive Director first explained that the revised definition of “coercion”
maps onto current second degree and fourth degree sexual abuse, which
broadly prohibit threats other than threats of “death, bodily injury, or
kidnapping.” Current first degree and third degree sexual abuse prohibit
threats of “death, bodily injury, or kidnapping.” However, the current
definition of “force,” which applies to first degree and third degree sexual
abuse, also includes “a threat of harm sufficient to coerce or compel
submission by the victim.” This provision in the definition of “force” appears
to render moot the delineation in types of threats of first degree through fourth
degree sexual abuse. The revised sexual assault statute removes this overlap
by limiting first degree and third degree to specified threats and including
“coercion” in second and fourth degree sexual assault.



The Executive Director also noted that RCC 8§ 22A-1301(3)(A) includes
conduct constituting any offense against persons, some of which may include
embarrassment.

PDS noted that RCC 8§ 22E-1301(3)(C) covers an assertion of a fact about
another person that would “tend to subject that person to hatred, contempt, or
ridicule, or to impair that person’s credit or repute.”

The Council representative noted that the use of the word “embarrassment”
may be preferable to “ridicule” because it is based on the perceived harm from
the perspective of the victim and not the hatred or animus of the third party
who ridicules them.

b. Professor Butler raised a concern that including threats of embarrassment or ridicule
may unduly expand sex offense liability. He offered a hypothetical in which a person
threatens, “If you don’t have sex with me again, I will tell your family that you are
gay,” and objected to including threats of non-physical harm in the definition of
coercion in the sexual assault statutes, although such conduct may amount to
blackmail.

Staff noted that even if the RCC’s “hatred, contempt, or ridicule” does not
apply in a given fact pattern, any threat, including a threat of embarassment,
that successfully causes a person to submit to a sexual act constitutes
“coercion” under the revised definition.  Staff would review whether
“embarrass” would further clarify or confuse the current drafting.

OAG asked for clarification as to whether the word “harm” in the revised
definition of “coercion” included reputational harm.

1. The Executive Director responded that the word harm was not
intended to be limited to bodily injury and that staff would review the
commentary to see if that was stated.

The Executive Director noted that the “knowingly” culpable mental state in
the revised second degree sexual assault statute requires that the actor not only
knowingly engage in a sexual act, but also that the actor knew that the
complainant submitted to the sexual act because of the coercion. “Coercion”
includes explicit and implicit threats.

Professor Butler explained that threats of embarrassment and ridicule reach a
broad range of behavior. He amended the earlier hypothetical to one in which
a person threatens, “If you don’t have sex with me again, I will tell everyone
that you had sex with me on the first date.”

1. Staff responded that under this hypothetical, it is unclear whether the
person committed sexual assault. The coercion definition includes
threatening to assert a fact about a person that would tend to subject
that person to ridicule. Staff noted however that this is not intended to
include assertions of any facts that would subject a person to ridicule
of any degree. This version of coercion is adapted from blackmail,
and requires threats to assert facts of a particularly sensitive nature. In
addition, the catch-all provision of the coercion definition requires that
the harm be sufficiently serious to compel a reasonable person to
comply. It is unclear whether this hypothetical threat is sufficiently
harmful to compel a reasonable person to comply per the catch-all



provision. Moreover, whether or not the hypothetical threat meets the
definition of “coercion,” to be convicted, the factfinder would have to
find that the threat did cause the other person to engage in or submit to
the sexual conduct.

2. Staff further explained that sexual assault by coercion as drafted in the
RCC and as exists in current District law reflects a national trend
towards defining sexual assault as an intrusion on sexual autonomy, as
opposed to only a sexual act committed by force or violence.

3. Professor Butler responded that this approach is not supported by a
majority of states or by the American Law Institute (“ALI”), which
recently rejected a proposal to require affirmative consent and instead
speaks about overcoming the will of a person of ordinary resolution.
He noted that there are growing concerns about over-criminalization
and unequal enforcement against poor people and people of color.

4. The Executive Director explained to Advisory Group members that, in
recent years, the ALI has endeavored to revise the sex offenses in the
Model Penal Code (“MPC”). The ALI is currently considering a
controversial proposal to include a sexual assault by extortion offense,
which is similar in scope to sexual assault by coercion in the RCC, and
current District law.

5. The Executive Director also noted that the policy concern debated here
may be partially addressed by the gradation of the offenses. The
RCC’s nonconsensual sexual conduct offense (RCC § 22E-1309)
maps onto the District’s current misdemeanor sex abuse Statute, and
would provide liability for coercing sexual conduct where the actor
has a lower culpable mental state of “recklessly” as opposed to
“knowingly.”

6. Professor Butler explained that the ALI’s longstanding language
distinguishes between forcible compulsion and nonconsensual sex,
grading forcible compulsion most severely. The RCC would include
threats of non-physical harm as a type of force, bringing it into the
most serious grades of sexual assault.

7. Staff responded that, if grading is the main issue, an option would be
removing coercion from the more serious offenses but leaving it in the
nonconsensual sexual conduct offense.

c. The Executive Director explained that, with respect to the collateral consequences of a
sex offense conviction, current law includes both a firm and a flexible definition of
which offenses qualify for mandatory sex offender registration.

d. The Council representative noted that, as in blackmail, the assertion of a fact in RCC §
22A-1301(3)(C), should also include the assertion of a falsehood. Staff replied that
the text or commentary should reflect that intended meaning.

e. PDS raised a concern about the potential of subsection (F) in the revised definition of
“coercion” to inadvertently criminalize consensual exchanges of sex for drugs as
sexual assault.

i. Staff responded that the statute does not intend to criminalize a typical
transaction of this type. However, a person who withholds drugs from a



complainant who, by virtue of drug addiction or confinement to a nursing
home, has virtually no other option than to comply with a demand for sex has
effectively coerced the person into submission.

ii. PDS agreed that a person who is physically confined to a nursing home may
be coerced when their caretaker withholds their prescription, but disagreed that
an addict who could potentially shop around for another seller was being
coerced.

iii. The Advisory Group and staff discussed the how factors influence intuitions
about whether a demand for sex in exchange for drugs amounts to a sex
offense, including:

1.

o~ w

o

8.

The actual severity of the addiction;

A. Whether the buyer may suffer physical harm from withdrawal
if the drug is not provided;

B. The voluntariness of the victim’s submission to the
transaction;

The apparent severity of the addiction (from the perspective of the
seller);

The power dynamics between the parties to the transaction;

The language used when the threat is made to withhold the drug;

The reasonableness of the person submitting to the act, in light of the
threatened non-physical harm;

The lawfulness of the transaction;

The legal duties of the person who is withholding the drug;

A. For example, where a nursing home employee withholds
medication from a patient, PDS has no objection to including
that conduct in the definition of coercion;

The nature of the sex act (a single act versus forced prostitution with
others).

f. The Council representative suggested adding the reasonableness language in
subsection (G) of the revised definition of “coercion” to subsections (A)-(F) of the
revised definition to ensure that a relatively absurd threat, such as a threat of a $1
economic injury, does not amount to coercion. Staff, however, clarified that, although
such an absurd threat may meet the definition of “coercion,” it would likely not satisfy
the causation requirement in second degree and fourth degree sexual assault that the
“coercion” caused the complainant to engage in or submit to the sexual conduct or the
culpable mental state that the actor knew that the coercion caused the complainant to
do so. Satisfying the definition of “coercion” alone is not sufficient for liability for
second degree and fourth degree sexual assault.

Adjournment.

a. The meeting was adjourned at 12:08pm.
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D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, DECEMBER 5, 2018 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, December 5, 2018 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

Il.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:

(A) First Draft of Report #26, Sexual Assault and Related Provisions

(B) First Draft of Report #27, Human Trafficking and Related Statutes

(C) First Draft of Report #28, Stalking

(D) First Draft of Report #29, Failure to Arrest

(E) First Draft of Report #30, Withdrawal Defense & Exceptions to Legal Accountability
and General Inchoate Liability

(F) Advisory Group Memo #20 Supplementary Materials to the First Drafts of Reports #s
26-29.

1. Adjournment.


http://www.ccrc.dc.gov/
http://ccrc.dc.gov/page/ccrc-meetings
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D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, DECEMBER 19, 2018 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, December 19, 2018 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

Il.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:

(A) First Draft of Report #26, Sexual Assault and Related Provisions

(B) First Draft of Report #27, Human Trafficking and Related Statutes

(C) First Draft of Report #28, Stalking

(D) First Draft of Report #29, Failure to Arrest

(E) First Draft of Report #30, Withdrawal Defense & Exceptions to Legal Accountability
and General Inchoate Liability

(F) Advisory Group Memo #20 Supplementary Materials to the First Drafts of Reports #s
26-29.

1. Adjournment.
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MINUTES OF PUBLIC MEETING

WEDNESDAY, DECEMBER 19, 2018, at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, December 19, 2018, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:
Richard Schmechel (Executive Director)

Rachel Redfern (Chief Counsel for
Management & Legislation)

Michael Serota (Chief Counsel for Policy
& Planning)
Jinwoo Park (Attorney Advisor) Patrice Sulton (Attorney Advisor)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of
the Public Defender Service for the District
of Columbia)

Kevin Whitfield (Representative of the D.C.

Council Committee on the Judiciary and
Public Safety) from 10:35

Paul Butler (Council appointee) by phone

Katarina Semyonova (Visiting Attendee of
the Public Defender Service for the District
of Columbia)

Dave Rosenthal (Designee of the Attorney
General for the District of Columbia)

Don Braman (Council appointee)
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I.  Welcome and Announcements

a. The Executive Director noted that Advisory Group written comments on first drafts of
reports # 26-30, which were distributed on September 26, 2018, are due December 21,
2018.

b. The Executive Director noted that a small package of recommendations will be issued
next week. Comments will be due seven weeks thereafter.

c. The Commission is continuing its work on a comprehensive review and update of
draft recommendations to date. Drug and weapon offense recommendations will
follow. The Executive Director solicited any advance comments on potential reforms
to drug and weapon offenses, formal or informal.

Il.  The Advisory Group discussed the First Draft of Report No. 27: Human Trafficking
and Related Statutes.

a. The Executive Director highlighted a concern that has arisen in individual
conversations with Advisory Group members about the application of the anti-
harboring provisions to people who provide humanitarian aid to trafficking victims,
such as shelter, food, or currency. The Commission wishes to revise the draft statute
to ensure these persons are not liable, and solicited any recommendations on how to
best to do this.

b. PDS objected to the use of the term “harbor” anywhere in the revised human
trafficking statutes for its ambiguity and breadth. The term may criminalize conduct
performed to benefit victims of human trafficking. Along with “transports” and
“maintains by any means,” the term “harbor” seems to include people who have
incidental relationships to a trafficking scheme. For example, PDS said that people—
such as commercial drivers and landlords—who knowingly provide transportation or
shelter without intending to facilitate trafficking should not be criminally liable, but
are under the current District law and draft RCC statutes.

i. Staff noted that the verb “harbor” appears in most trafficking statutes in other
jurisdictions, however, the term is not statutorily defined.

c. Professor Braman suggested that, as in other areas of law, accomplice liability could
address persons who aid, abet, or encourage, forced labor or forced commercial sex.

i. Staff noted that accomplice liability requires purposefully aiding and would
not capture a person who acts with only knowledge or intent to aid, unlike
current District law and the draft RCC statutes.

d. Group members disagreed about whether a person who acts knowingly should be
criminally liable. The group discussed a hypothetical in which a taxicab driver
transports a person to an appointment knowing that the appointment is for coerced sex.

I. OAG distinguished between a one-time driver and a driver who routinely
transports a victim at a particular time each day and posited that only the latter
should be liable for trafficking.

ii. PDS said that a driver—even a routine driver—who knows a person is being
transported to an appointment where sex will be coerced but is indifferent to
the destination (e.g., a driver who would change course if the rider directed
him to do so) should not be liable.

iii. Professor Braman said that accomplice liability handles these distinctions by
allowing the factfinder to consider whether there is a criminal nexus or a stake
in the venture when deciding whether the driver had the purpose to assist. He



contrasted public welfare offenses, in which purpose can be inferred from the
moment there is knowledge.

e. The Executive Director noted that, in the hypothetical of a regular driver, there may
also be liability for the separate offense of benefiting financially from the trafficking
enterprise, both in current District law and the RCC.

f. Staff offered the phrase “knowingly provides substantial assistance or regular
assistance” as a possible way to limit liability.

Professor Butler said that there is an unresolved policy disagreement about
whether “knowingly providing regular assistance” should be included at all.
He offered a hypothetical in which a pizza delivery driver regularly brings
food to a location, knowing trafficking is occurring there.

. Staff clarified that the revised accomplice liability provision tracks current

District case law and does not impose accomplice liability where a person aids
with indifference (e.g., a sales clerk who sells a gun to someone knowing it
will be used in a murder). Although such a person would not be liable as an
accomplice to murder, he may still be liable for another offense such as
trafficking the gun, depending on the policy choice that is made within the
offense definition.

Professor Butler recommended limiting trafficking liability to accomplice
liability. Expanding trafficking liability beyond accomplice liability may
capture innocent behavior. He offered a hypothetical in which hotel personnel
regularly cleans a room after sex work.

OAG reiterated its position that a driver who regularly and knowingly
transports a trafficking victim to the site of the criminal act should be
criminally liable. However, OAG agreed that a pizza delivery driver or
housekeeping staff should not be liable, because their conduct occurs after the
coerced sex and is not facilitating the coercion.

1. PDS responded that the driver, delivery person, and housekeeping
staff are similarly situated. All are providing food, transportation, or
other maintenance services that are helpful to the enterprise. All have
viable alternatives to not help the enterprise.

2. Staff responded that it is unclear from the legislative history whether
the term “maintains by any means” in the current District statute and
the revised offense is intended to include all three hypotheticals.

3. The Committee representative distinguished between services that are
necessary to the enterprise and cases where the criminal act would
occur without the service. He said an option was including an
exception where the conduct is part of the person’s normal course of
business.

g. Professor Braman explained that there are at least three approaches to consider:
relying on accomplice liability, defining the main offense to include marginal
participants, or separately penalizing marginal participants with a lesser penalty as part
of a separate gradation or offense.

Staff explained that the current revised benefitting from human trafficking
offense tracks current law and may penalize marginal participants who are not



accomplices or co-conspirators the same as primary persons involved in
coercion.

1. PDS objected to criminalizing providing regular, knowing assistance
and offered a hypothetical wherein a limousine driver appears for a
shift and is directed by his boss (who unknowingly contracted with a
trafficker) to transport a person who is a trafficking victim.

2. Professor Butler said that the accomplice statute already addresses the
culpability of persons who take action in support of another person’s
crime and objected to expanding accomplice liability based on the
nature or severity of the offense.

h. The Executive Director noted that another policy consideration that may have played a
role in the breadth of the current statutes nationwide is the interplay between the
criminal statutes and civil asset forfeiture provisions. D.C. Code 22-1838 provides the
District’s civil asset forfeiture law for human trafficking, and the draft RCC tracks this
language. Case law from other jurisdictions indicates that law enforcement may
effectively use prosecution or seizure of assets from marginal actors who provide
infrastructure to the operation as a way to gather intelligence about and evidence
against principals in the organization. However, he noted that there is no case law or
other indicator of such practices in the District.

i. OAG said that there must be a nexus between the asset and the criminality and
seizure cannot be excessive.

1. Staff noted that there is also ongoing Supreme Court litigation about
proportionality of fines and civil asset forfeiture.

ii. Professor Braman said that the proper way to handle the concern about
maintaining this kind of law enforcement strategy may be through civil seizure
statutes. He said that the criminal code should not expand liability to reach
everyone at the margins for the purpose of making those witnesses easier to
“flip.” Often, the more experienced player flips on the marginal player and the
marginal player ends up getting all the time. Instead, he said that the code
should have narrowly-scoped core statutes for serious conduct. If the
legislature wants to address less serious conduct, it should draft a narrowly-
scoped civil forfeiture or a separate criminal statute with a lower penalty. It is
not desirable to draft broadly-scoped core statutes with big penalties just to
help with those kinds of prosecutions.

i. OAG noted that the District was recently given a low rating for its existing human
trafficking laws by an advocacy group.

j. PDS objected to the labeling of “trafficking” for conduct that is relatively less serious.
PDS said that “trafficking” sounds worse than “forced commercial sex,” although it
includes lesser culpability. PDS suggested renaming “forced commercial sex” as
trafficking and relying on accomplice liability to cover conduct that actually assists
and aids in the forced commercial sex.

I. Staff explained that the labels are relatively standard across jurisdictions. Staff
said that “trafficking” is typically understood to mean transporting people who
will be forced to provide labor or commercial sex acts, and actually coercing a
person to provide labor or commercial sex acts is a separate offense. However,
staff agreed that “human trafficking” carries a connotation of repeated conduct



and numerous trafficked persons, although the actual offenses do not require
repeated conduct or more than one trafficked person.

Ii. Staff noted that forced commercial sex also constitutes sexual assault.

1. PDS said it objected to forced commercial sex being prosecuted as
sexual assault.

k. The committee representative said a reform option is to narrow the benefitting from
human trafficking offense to two specific modes of assistance, e.g. transportation and
housing, which are the primary concern.

I. OAG said it may recommend a different penalty structure for trafficking offenses to
allow higher fines for business defendants than individual defendants.

I. The Executive Director noted that the District’s current fine proportionality act
does not include an exception for the human trafficking offenses, but does
categorically allow a doubling of fines for business defendants. The RCC also
provides for doubling. The Executive Director asked Advisory Group
members who had participated in drafting the fine proportionality act whether
there was prior Council consideration of an added fine for businesses engaged
in human trafficking. Present members did not have any specific recollection.

m. OAG asked whether CCRC staff has compiled a list of provisions that are in Title 22,
but are not in Title 22A, but that will be enacted into Title 22E. The Executive
Director noted that when Title 22 is enacted, the general part will not apply to any
statutes that have not been revised. The Executive Director noted that conforming
amendments will address these issues.

I1l.  Adjournment.

a. The Executive Director asked if members wished to discuss any further items on
the agenda. With no further questions or comments, the meeting was adjourned at
11:31am.
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D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, JANUARY 9, 2019 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, January 9, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

II.  Discussion of Advisory Group Members’ Written Comments on Draft Reports:

(A) First Draft of Report #26, Sexual Assault and Related Provisions

(B) First Draft of Report #27, Human Trafficking and Related Statutes

(C) First Draft of Report #28, Stalking

(D) First Draft of Report #29, Failure to Arrest

(E) First Draft of Report #30, Withdrawal Defense & Exceptions to Legal Accountability
and General Inchoate Liability

1. Adjournment.
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D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, FEBRUARY 6, 2019 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, February 6, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

1. Discussion of Advisory Group Members’ Written Comments on Draft Reports:

(A) First Draft of Report #26, Sexual Assault and Related Provisions

(B) First Draft of Report #27, Human Trafficking and Related Statutes

(C) First Draft of Report #28, Stalking

(D) First Draft of Report #29, Failure to Arrest

(E) First Draft of Report #30, Withdrawal Defense & Exceptions to Legal Accountability
and General Inchoate Liability

I1l.  Discussion of Draft Reports Under Advisory Group Review:

(A)First Draft of Report #31, Escape from Institution or Officer

(B) First Draft of Report #32, Tampering with a Detection Device

(C) First Draft of Report #33, Correctional Facility Contraband

(D) First Draft of Report #34, De Minimus Defense

(E) Second Draft of Report #9, Recommendations for Theft and Damage to Property
Offense

IV.  Adjournment.
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MINUTES OF PUBLIC MEETING

WEDNESDAY, FEBRUARY 6, 2019, at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, February 6, 2019, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:

Richard Schmechel (Executive Director) Michael Serota (Sr. Attorney Advisor)
Rachel Redfern (Sr. Attorney Advisor) Jinwoo Park (Attorney Advisor)
Patrice Sulton (Attorney Advisor) Blake Allen (Law Student Intern)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of Katarina Semyonova (Visiting Attendee of
the Public Defender Service for the the Public Defender Service for the
District of Columbia) District of Columbia)

Kenya Davis (Visiting Attendee of the Renata Kendrick Cooper (Designee of the
United States Attorney for the District United States Attorney for the District

of Columbia) of Columbia)

Sharon Marcus-Kurn (Visiting Attendee of the Elana Suttenberg (Visiting Attendee of

United States Attorney for the District the United States Attorney for the District
of Columbia) of Columbia)
Dave Rosenthal (Representative of the Don Braman (Council appointee)

D.C. Attorney General)

Paul Butler (Council appointee) (by phone)
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I.  Welcome and Announcements

a. The Executive Director noted that the next round of written comments are due March
1, 2019. The next Advisory Group meeting will be held March 6, 2019.

b. The Executive Director noted that a compilation of updated draft reports is
forthcoming in March of 2019. It will include statutory language, redlined statutory
language (showing changes from prior drafts), and a document that addresses each of
the advisory group written comments. The Advisory Group will have approximately
eight weeks for review of the updated reports.

Il.  The Advisory Group discussed the First Draft of Report No. 26: Sexual Assault and
Related Provisions.

a. USAO inquired as to what informed the agency’s decision to partially narrow the
current definition of “sexual act,” from the current “intent to abuse, humiliate, harass,
degrade, or arouse or gratify the sexual desire” to “intent to sexually degrade, arouse,
or gratify.”

USAO noted that, as drafted, the government may now be required to offer for
certain sexual acts evidence that the defendant was in fact motivated by sexual
gratification or arousal. USAO said this may be difficult to prove in some
cases, for example, where the victim was unable to see the attacker and in
cases where the perpetrator was physically unable to become aroused. USAO
said that some sexual acts do not aim to gratify and are instead acts of violence
and harassment. USAO posited that where the contact is penetration or oral
sex, liability should attach without needing to prove a sexual intent. It also
provided as an example a case of a serial offender who grabbed women’s
buttocks for the purpose of embarrassing them.

. Agency staff explained that other revised offenses—such as Assault and

Offensive Physical Contract—provide liability for violence that is not sexual
in nature. Agency staff stated that, given the higher penalties and sex offender
registration requirements that accompany sexual offense convictions, it is
appropriate to limit the sexual offenses to conduct that is sexual in nature.
Agency staff also clarified that culpable mental state of “intent” does not
require evidence of “purposeful’”” conduct.

PDS distinguished between sexually degrading and arousing and explained
that the government would be able to prove degradation in the cases where it
cannot prove an intent to gratify.

b. USAO asked whether the commission intends to draft conforming amendments to the
sex offender registration requirements, which align with the offense elements in
current law.

Agency staff responded that, after the offense definitions are completed, a
conforming amendment may be necessary to sex offense registration
requirements and various other provisions in statutes not directly revised, but
affected by, Commission work. Agency staff also explained that the
definitions in the revised code will not apply to statutes that are not revised,
absent a conforming amendment.



USAO asked why the commission added “intent to sexually degrade, arouse, or
gratify” to oral sexual acts in subsection (B) of the revised definition of “sexual act”
when such an intent requirement is absent in the current definition.

Agency staff stated that the intent requirement is consistent with the other subsection
of the revised definition of “sexual act” and with the revised definition of “sexual
contact.” In addition, requiring the same intent in all subsections of the revised
definition of “sexual act” as is required in revised the definition of “sexual contact”
clarifies that offenses requiring “sexual contact” are lesser included offenses of
offenses that require a “sexual act.” Under current District case law, this lesser
included offense issue is unresolved.

USAO stated that in practice it generally does not argue against offense that require
“sexual contact” from being considered lesser included offense of offenses that require
a “sexual act.” PDS and USAOQ discussed the particulars of this practice.

Professor Butler and agency staff explained the importance of codifying best practices,
instead of relying on the discretion of one prosecutor’s office at a particular moment in
time.

PDS asked for clarification of OAG’s written comments on RCC § 22E-1303
concerning the intersection between voluntary intoxication and willful blindness. That
comment offers a hypothetical in which a person who decides to rape deliberately
consumes alcohol to “get up the nerve” to rape, commits a rape, and then argues that
at the time of the rape he lacked the requisite mental state (knowledge).

i. Agency staff explained that liability for this actor would exist under the RCC
general provisions either: (1) directly, because the voluntary intoxication
would not, in fact, negate the culpable mental state of knowledge; or (2)
indirectly, by imputing recklessness pursuant to the RCC general intoxication
provision and thereafter imputing knowledge pursuant to the RCC general
provision on deliberate ignorance. Staff explained that it is also possible that
the requisite knowledge could be understood to exist by application of a
broader time frame which reaches the actor’s initial decision to drink. Staff
also noted that forthcoming revisions to the general part commentary will
address this issue.

ii. Professor Butler said that the imputation of knowledge may not be as simple
or uncontroversial as suggested. One might argue that a person who does not
have the requisite culpable mental state should be found not guilty,
irrespective of the reason that the mental state was not formed.

USAO inquired as to what informed the agency’s decision to limit penalty
enhancements to the revised sexual assault offense only. It noted that the
enhancements under current law help capture the seriousness of some other offenses,
such as sexual abuse of a minor by a person who shares a significant relationship with
the child. USAO offered as an example, father-daughter rape cases that do not involve
force.

i. Agency staff explained that, in some instances, the enhancements cannot apply
because they are duplicative of the elements of the offenses. For example, a
significant relationship is already an element of First Degree Sexual Abuse of
a Minor.



V.

Agency staff also explained that the Commission is generally reviewing the
use and effect of the District’s penalty enhancements. The Commission’s
initial review suggests that penalty enhancements for matters other than
weapon possession and the victim’s minority status are rarely used, and, for all
types of penalty enhancements, the higher statutory maximum applicable
because of the enhancement is not used. The Executive Director noted that
sexual offenses, in particular, appear to have numerous possible enhancements
that, in some instances, reflect conflicting policy choices that agency hopes to
clarify and make consistent with other offenses. Staff noted that the agency’s
penalty recommendations are still forthcoming and may adequately address
concerns about the severity of punishment. The Commission invited
additional data and examples of aggravating circumstances.

The Advisory Group discussed the First Draft of Report No. 27: Human Trafficking and
Related Statutes.

a. USAO inquired as to what informed the agency’s decision to remove fraud from the
list of per se forms of coercion. USAO said that the provision is helpful for forced
labor cases and offered a hypothetical in which a person is told they will be paid,
performs the work request, and then, instead of receiving payment, they are threatened
with deportation.

Agency staff responded that when fraud is used in conjunction with other
coercive conduct, the trafficking offenses may still apply. However, in cases
where only fraud was used, that the conduct is more appropriately criminalized
as property crime—such as fraud and fraudulent theft of services—instead of
as human trafficking. Agency staff also noted that the catchall provision can
be used to capture unenumerated forms of coercion.

PDS distinguished between theft of labor and trafficking, based on the
victim’s ability to stop working or leave. Where a person is deceived into
performing labor, but not coerced to perform additional labor, fraud or theft of
services account for the harm inflicted. Trafficking offenses are only
appropriate when a person is coerced into performing labor against his will.

b. USAO inquired about liability for coercion that is achieved by making an implicit

threat.
i.

Agency staff clarified that explicit and implicit threats may amount to
coercion.

c. USAO asked for clarification of the term “harm.”

Agency staff responded that, although “harm” is not a defined term, it is not
limited to physical injuries, and is intended to broadly include adverse effects
such as financial or reputational damage.

. The Advisory Group discussed replacing the word “harm” with the words

“adverse circumstances,” or “adverse outcomes,” which could help clarify that
physical injuries are not required.

The Advisory Group discussed the First Draft of Report No. 28: Stalking.
a. USAOQ asked for clarification of the term “combination.”



VI.

VII.

I. Agency staff agreed that the term should be stricken to make the offense
definition clearer.

b. USAO recommended amending the unwelcome communication provision to include a
notice to cease that is conveyed by someone other than the complainant, on the
complainant’s behalf.

i. Agency staff said that the phrase “directly or indirectly” and the corresponding
commentary criminalize communications that follow a notice to cease that is
conveyed by a third party.

c. OAG asked to clarify a footnote in the commentary about third party notice.
Specifically, OAG asked whether the third party must state that it is the complainant
who wants the communication to stop.

i. Agency staff clarified that the third party need not state that the complainant
wants the communication to stop, however, the defendant must know that the
complainant wants the communication to stop.

d. USAO inquired as to what informed the agency’s decision to include a notice
requirement, in light of the requirement that the defendant act purposely. It offered a
hypothetical in which it should be obvious to the defendant that the contact is
unwelcome because the complainant runs away or begins to cry.

I. Agency staff clarified that the notice requirement applies only to unwelcome
communications. Accordingly, a complainant need not inform a defendant
that conduct such as following, threatening, or committing property crime is
unwelcome. However, a defendant is not required to infer that no further
communication is welcome based on something other than notice to cease,
such as running away or crying.

e. OAG asked about whether the definition of “physically following” will be codified,
per PDS’ written comments.

I. Agency staff indicated that the suggestion to codify the definition of
“physically following” that appears in the draft commentary will be
considered before the next draft.

ii. OAG requested a more precise explanation of “close proximity.”

iii.  Agency staff explained that “close proximity” is intended to mean something
similar to “immediate vicinity” in the revised rioting statute. The defendant
must be near enough to see or hear the complainant’s activities but need not be
near enough to touch the complainant.

The Advisory Group did not have additional comments or questions on the First
Drafts of Reports No. 29-33.

The Advisory Group discussed the Second Draft of Report No. 9: Recommendations for
Theft and Damage to Property Offense.

a. The Executive Director clarified that the second draft of Report #9 does not
incorporate all previous advisory group comments on the first draft. Rather, the
second draft adds a provision for theft from a person, which is punished as robbery
under current law.

Adjournment.
a. The meeting was adjourned at 11:50am.
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D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, MARCH 6, 2019 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, March 6, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

I.  Discussion of Advisory Group Members’ Written Comments on Draft Reports:

(A) First Draft of Report #31, Escape from Institution or Officer

(B) First Draft of Report #32, Tampering with a Detection Device

(C) First Draft of Report #33, Correctional Facility Contraband

(D) First Draft of Report #34, De Minimus Defense

(E) Second Draft of Report #9, Recommendations for Theft and Damage to Property
Offense

1. Adjournment.


http://www.ccrc.dc.gov/
http://ccrc.dc.gov/page/ccrc-meetings

*

* D.C. Criminal Code Reform Commission

441 Fourth Street, NW, Suite 1C001S, Washington, DC 20001
(202) 442-8715 www.ccrc.dc.gov

MINUTES OF PUBLIC MEETING

WEDNESDAY, MARCH 6, 2019, at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, March 6, 2018, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:

Richard Schmechel (Executive Director) Michael Serota (Sr. Attorney Advisor)
Rachel Redfern (Sr. Attorney Advisor) Jinwoo Park (Attorney Advisor)
Patrice Sulton (Attorney Advisor) Blake Allen (Intern)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of Katarina Semyonova (Visiting Attendee of
the Public Defender Service for the the Public Defender Service for the

District of Columbia) District of Columbia)

Dave Rosenthal (Representative of the Kevin Whitfield (Representative of the D.C.
Attorney General’s Office) Council Committee on the Judiciary and

Public Safety)
Don Braman (Council appointee) by phone

I.  Welcome and Announcements
a. The Executive Director said that the next Advisory Group meeting will be held April
3, 2019.
b. The Executive Director noted that an updated draft report for most of RCC Chapter 2
(the General Part) will be distributed this week or next. A second compilation of


http://www.ccrc.dc.gov/

updated draft reports is forthcoming in early April of 2019. It will include statutory
language, redlined statutory language (showing changes from prior drafts), and a
document that addresses each of the advisory group written comments.

c. The Executive Director said that staff would be developing weapon and drug offenses
shortly and solicited any affirmative comments or recommendations on possible
changes.

The Advisory Group had no further comments on the written comments received for
the Second Draft of Report No. 9: Recommendations for Theft and Damage to Property
Offense.

The Advisory Group discussed the written comments received for the First Draft of
Report No. 31: Escape from Institution or Officer.

a. The Advisory Group discussed a comment from PDS that requested greater clarity as
to what constitutes leaving custody. Staff noted the commentary will be updated to
clarify that “custody” requires a completed arrest, and fleeing from an officer who is
attempting to make an arrest would not constitute leaving custody.

b. The Advisory Group discussed grading distinctions in the proposed escape statute.
Specifically the Advisory Group discussed whether escape from a correctional facility
should be graded the same as escape from custody of an officer.

I. OAG noted that it would consider adopting three penalty grades, with escape
from a facility constituting the highest grade, escape from an officer
constituting the second grade, and failure to return or report to custody
constituting the lowest grade. However, two grades, with escape from an
officer and failure to return or report to custody grouped in the lowest grade,
would be objected to.

c. The Advisory Group discussed whether escape from a facility requires leaving a
building, or leaving the actual facility grounds. Staff replied that escape from a facility
requires actually leaving the facility grounds.

d. The Advisory Group discussed whether staff-secure locations, such as halfway houses
and group homes, should be included as a “correctional facility” for the purposes of
the escape statute.

I. PDS stated that the escape offense should not cover juveniles, particularly
juveniles leaving a shelter house or group home. PDS stated that the purpose
of the juvenile justice system is not served by charging escape. Children are
placed in staff-secure facilities not to serve sentences but because a home
placement is not safe or sufficient for the child at that time. Charging an
escape is unnecessary because the court can sanction the escape at any further
detention, review, or disposition hearing and increase the level of detention.

ii. Professor Braman agreed with PDS and added that a child’s escape might
instead be characterized as the institution’s failure to provide required care.

iii. OAG favors retaining an escape offense for juveniles who flee group homes or
shelters. In addition to care and rehabilitation, the juvenile justice system
concerns itself with public safety. The D.C. Council has rejected the argument
that additional charges are unnecessary when a juvenile is already under
supervision. It is important to create a record of juveniles fleeing group homes
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or shelters. In some cases, an arrest and charge of escape is the only
consequence available for children who leave a shelter home or group home.
OAG offered an example in which a child leaves a shelter home to visit a
girlfriend but appears for court and does not engage in any violent or criminal
activity.

iv. The Judiciary and Public Safety Committee representative asked if the
government would apprehend a juvenile who fled a group home or shelter if
escape did not criminalize this conduct. PDS replied that the government
could still get a custody order from a judge. Staff said that it would research
what additional authority exists to apprehend a child who has absconded were
there no criminal liability for escape.

v. PDS stated that even if escape generally applies to juveniles, it should
categorically not apply to “persons in need of supervision” cases.

The Advisory Group discussed the written comments received for the First Draft of
Report No. 32: Tampering with a Detection Device.

a. The Advisory Group discussed whether the tampering offense should cover tampering
with a device that a person is required to wear pursuant to an order issued by a federal
court or a court in another jurisdiction.

i. OAG noted it would approve of specifying that the tampering offense does not
cover tampering with devices that are required pursuant to orders by courts in
other jurisdictions.

ii. PDS noted it is unclear what mechanisms the federal government has to
penalize people who tamper with devices and whether the inclusion of federal
courts would expand offense liability. Staff said it would research this issue.

iii. PDS also noted that any changes to the tampering statute should not conflict
with the interstate compact on adult offender supervision.

b. The Advisory Group discussed the meaning of the words “alter,
“interfere.”

i. Responding to an alternative draft suggested by staff, OAG and PDS indicated
that they would not object to deletion of the words “alter” and “mask,”
provided that the word “interfere” is interpreted broadly enough to cover
interfering with the operation or detectability of a device.

c. In its written comments, OAG asked that the tampering statute cover juveniles who
tamper with a detection device while they are held at a group home or shelter and,
presumably, not on “pretrial release.” Staff responded that the categories in the
revised statute match the language in the current law. OAG noted that it does bring
tampering charges in these cases, although it is not clear which specific provision in
the current statute covers these cases.

The Advisory Group discussed the written comments received for the First Draft of
Report No. 33: Correctional Facility Contraband.

a. The Advisory Group discussed OAG’s comment regarding the detainment authority
provision. OAG noted that the detainment authority should cover people who bring
contraband to a correctional facility. Staff replied that it would update language in the
commentary to clarify this point.

mask,” and



b. The Advisory Group discussed amending the detainment authority provision in § 22E-
3403 (e) to specify that the head of the facility may detain a person pending surrender
to any law enforcement agency, not only a member of the Metropolitan Police
Department. PDS said it does not object to including agencies that the Mayor has
authorized to make arrests at New Beginnings, such as the U.S. Park Police, in the
detainment authority provision.

c. The Advisory Group discussed exclusions to liability for correctional facility
contraband. The group discussed PDS’s suggestion that the exclusion be amended to
include possession of a syringe, needle, or other medical device that is prescribed to
the person and for which there is a medical necessity to access immediately or
constantly.

i. Staff noted that in many cases where medication or devices are medically
necessary, the person would either have consent to possess these items, or
could raise a necessity defense.

ii. OAG said that it did not object to this exclusion for lawyers and other visitors,
but noted that it would like to hear from the Department of Corrections (DOC)
about potential safety concerns with allowing people at correctional facilities
to possess needles or syringes. Staff noted that whether or not the contraband
criminal offense does or does not include an exclusion for needles and devices
prescribed to a person, DOC could retain the authority to bar inmate
possession of such items and impose administrative sanctions for such
behavior.

d. The Advisory Group discussed whether the correctional facility contraband offense
should be amended to include possession of contraband in staff secure locations.

I. PDS and OAG agreed that the scope of current law should not be expanded to
include halfway houses, shelter houses, or group homes, if those locations are
not included in current law.

VI.  The Advisory Group discussed the written comments received for the First Draft of
Report No. 34: De Minimis Defense.

a. The Advisory Group discussed OAG’s oral comment relating to an example in the
commentary in which a parent steals $100 worth of groceries. OAG suggested that
the hypothetical be amended to remove the value amount, focusing only on the theft of
groceries. Staff agreed that this would be a useful revision.

b. OAG stated that while it is generally in support of a de minimis defense, it has
concerns about its appropriate administration.

i. OAG expressed concern that a de minimis defense could invite nullification of
many low-level misdemeanors on the basis that they criminalize trivial harms.

1. Staff replied that in applying the de minimis provision, fact finders and
judges should assume that the conduct criminalized by any offense
necessarily involves non-trivial harms.  The de minimis provision
only seeks to capture those unusual instances that fall outside of the
heartland fact patterns for a given offense.

ii. OAG questioned whether the blameworthiness factors codified in subsection
(b) raise pure issues of fact, or mixed issues of fact and law.

1. Staff replied that some aspects of the identified factors raise mixed
issues of fact and law. This includes whether a particular societal
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objective is “legitimate.” For example, if the defendant in a drug
possession case argues that heroin makes people feel high, and that
getting high is a legitimate societal objective, the court could reject this
claim as a matter of law. Likewise, if the defendant in a theft case
argues that his stealing food from a minority owned store sends a
message that minorities aren’t welcome, and that making minorities
feel unwelcome is a legitimate societal objective, the court could reject
this claim as a matter of law.

OAG asked what restrictions there would be on the types of evidence a fact

finder could consider in evaluating the de minimis defense.

1. Staff responded that subsection (b) specifies four concrete, relatively

narrow factors subject to “other appropriate considerations.”
Thereafter, the commentary clarifies that “[w]hat qualifies as an
“appropriate factor[]” is to be determined by the court as a matter of
law, in light of general principles of fairness and efficient judicial
administration.” Accordingly, these four factors, in addition to any
other judicially-recognized factors, delineate the body of evidence that
would be logically relevant to negating blameworthiness. The court
could exclude any evidence that falls outside of this body.

In addition, a court might also be able to preclude consideration of
logically relevant evidence as a matter of common law judicial
discretion. For example, a court might determine that the prejudicial
impact of logically relevant evidence outweighs its probative value,
and therefore exclude it on procedural grounds. Or the court might
preclude the presentation of logically relevant evidence on more
fundamental policy grounds—as it has in the context of a diminished
capacity defense or voluntary intoxication defense.

iv. OAG raised concerns about the lack of current District case law, which could

result uncertainty about the scope and application of the de minimis defense.
OAG asked whether the defense could be amended to include greater
specificity.

1. Staff briefly mentioned various possibilities, and invited further

discussion of revisions that would address OAG’s concerns.

Staff stated that if OAG or any other Advisory Group members have
recommendations for specific changes to the de minimis defense, staff would

welcome them.

Adjournment.

a. The meeting was adjourned at 12:00 PM.
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I.  Welcome and Announcements.

Il.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:
(A) First Draft of Report #35, Cumulative Update to Sections 201-213 of the Revised
Criminal Code
(B) Advisory Group Memo #21 Supplemental Materials to the First Draft of Report #s 35.

I1l.  Adjournment.
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CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, April 3, 2018, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.
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Richard Schmechel (Executive Director)
(until 10:15am)

Michael Serota (Sr. Attorney Advisor)

Jinwoo Park (Attorney Advisor) Patrice Sulton (Attorney Advisor)
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Laura Hankins (Designee of the Director of
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District of Columbia)

Dave Rosenthal (Representative of the
Attorney General’s Office)
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of Columbia)
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the Public Defender Service for the
District of Columbia)

Renata Kendrick Cooper (Designee of the
United States Attorney for the District

of Columbia)

Paul Butler (Council appointee) (by phone)
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I.  Welcome and Announcements
1. Friday, April 12, 2019, is the deadline for comments on the First Draft of Report #35 -
Cumulative Update to Sections 201-213 of the Revised Criminal Code.
2. A cumulative update will be released in the next two weeks. It will cover general inchoate
offenses, merger, offenses against persons, property offenses, and other special part offenses. The
update will be released together, however, the deadlines for comments will be staggered.
3. The Commission anticipates staff taking leave soon. Remaining staff will be focusing on
weapon and drug recommendations to be released this summer, and the CCRC welcomes any
advance notice of Advisory Group members’ recommendations or concerns about these offenses.

Il.  The Advisory Group discussed the First Draft of Report No. 35, Cumulative Update to

Sections 201-213 of the Revised Criminal Code and Advisory Group Memo #21
Supplemental Materials to the First Draft of Report # 35.
1. OAG asked for an explanation of how the government proves the second prong of the revised
recklessness and negligence culpable mental states. Specifically, OAG wanted to know how the
jury might be instructed on the clear blameworthiness standard, and how that standard might be
argued at trial, given the moralistic and normative evaluation.

A. Staff referred OAG to the factors specified in the statutory definitions—i.e., the
“nature and degree” of the risk disregarded by the person, the “nature and purpose” of the
person’s conduct, and the “circumstances known” to the person. Staff also pointed to the
accompanying Explanatory Notes, which provide a comprehensive explanation of how
these factors, and the clear blameworthiness standard, operate.

B.  Staff explained that the court can decide what qualifies as a legitimate societal interest
as a matter of law—just as with the de minimis provision. On that point, PDS offered a
hypothetical in which a person races into an intersection because he wants to get home in
time to watch a football game in time. In this situation, an individual’s desire to not miss
part of a football game would not be a legitimate societal interest, and therefore the judge
need not allow the defendant to argue it.

C. OAG pointed out that the government may not have enough information to know
whether the defendant’s mental state was morally blameworthy at the time of the offense.
Staff responded that this is no different than determining whether a defendant acts
“purposely,” “knowingly,” “maliciously,” “in the heat of passion,” in “reasonable self-
defense,” or “in the absence of any justification or excuse”—all of which are currently
applied District legal standards. Staff also noted that the widely-adopted Model Penal
Code definitions of recklessness and negligence incorporate a similar statutory analysis;
that various jurisdictions with similar statutory language simply restate that language in
the jury instructions; and that it would be unworkable to codify the multi-page explanation
of blameworthiness.

D. PDS explained that the Redbook committee may offer a standard hypothetical to
explain the concept, such as the rain example that is typically used to explain direct versus
circumstantial evidence.

E. Staff noted that similar complexity is reflected in causation under current District
law.

I11.  Adjournment.
a. There being no further questions, the meeting was adjourned early, at 10:30am.
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The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, May 1, 2019 at 10am. The meeting
will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441 Fourth
St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the meeting
agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings. For
further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

II.  Discussion of Advisory Group Comments on First Draft of Report #35, Cumulative Update
to Sections 201-213 of the Revised Criminal Code

I1l.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:
(A) First Draft of Report #36, Cumulative Update to Chapters 3, 7 and the Special Part of
the Revised Criminal Code.
(B) Advisory Group Memo #22 Supplemental Materials to the First Draft of Report # 36.

IV.  Adjournment.
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MINUTES OF PUBLIC MEETING

WEDNESDAY, MAY 1, 2019, at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, May 1, 2019, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:

Richard Schmechel (Executive Director) Michael Serota (Sr. Attorney Advisor)
(by phone)
Jinwoo Park (Attorney Advisor) Patrice Sulton (Attorney Advisor)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of Renata Kendrick Cooper (Designee of the
the Public Defender Service for the United States Attorney for the District
District of Columbia) of Columbia)

Elana Suttenberg (Visiting Attendee of Jason Park (Visiting Attendee of

United States Attorney for the District United States Attorney for the District

of Columbia) of Columbia)

I.  Welcome and Announcements.

a. The Executive Director noted that attorneys Michael Serota and Rachel Redfern are
on leave much of this spring and summer.

b. The Executive Director noted that the scope and sequencing of the agency’s future
work depends in significant part on extension of the agency’s authorization and
funding. He said he is hopeful that the Council will fund agency work through
September 30, 2020. However, the Mayor’s initial budget includes only a six-month
extension.
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c. The Executive Director said that written comments on Chapter 3 and Section 214 are
due on May 13, 2019. Written comments on the remainder of the materials in the
cumulative updates are due July 8, 2019.

d. The Executive Director said that recommendations on weapons offenses and drug
offenses will be issued next, in mid-July. Depending on the agency’s extension and
expectations of the Council, recommendations on a cluster of offenses involving
invasions of privacy (e.g., lewdness, non-consensual pornography, sexual extortion)
and obstruction of justice may be issued thereafter.

e. USAO said that they anticipate submitting written comments on the cumulative
updates and requested an extension of one or two weeks to the May deadline. The
Executive Director explained that the deadlines were, in significant part, due to staff
capacity, but will take this request under advisement and inform the Advisory Group
of any changes.

Il.  The Advisory Group discussed the First Draft of Report No. 35, Cumulative Update to
Sections 201-213 of the Revised Criminal Code.

a. USAO recommended substituting ‘“reasonably foreseeable” for “not too
unforeseeable” in Section 204, Legal Cause Defined. USAO also recommended
deleting the clause “not too dependent upon another’s volitional conduct, to have a just
bearing on the person’s liability” in Section 204, Legal Cause Defined. USAO said
that they believed these changes would not significantly shift the causation provisions
but would be less confusing.

b. There were no other comments or discussion on Report #35.

I1l.  The Advisory Group discussed First Draft of Report #36, Cumulative Update to
Chapters 3, 7 and the Special Part of the Revised Criminal Code and Advisory Group
Memo #22 Supplemental Materials to the First Draft of Report # 36.

a. The Executive Director noted one significant organizational change is that the
National Legal Trends have been moved to an Appendix with a caveat that they have
not been updated to reflect changes in law since the First Drafts of each report were
issued.

b. USAO asked whether the next draft of the offenses included in Report #36 will be the
final draft.

i. The Executive Director said that the timing and development would depend
significantly on the agency’s extension and Council input on any particular
timing requirements for issuing recommendations. However, he said that he
expects there will be at least one more opportunity to review updated
recommendations (after this round of written comments) before a final vote.
He said that some offenses may be finalized, for example in early 2020, while
work continues on other provisions. The Executive Director said that the
extent and scope of further revisions also depends on possible changes in the
law (e.g. court rulings) that require discrete updates to particular offenses.

c. There were no comments from the group at this time on Chapter 3.

d. There were no comments from the group at this time on Section 214, Merger.

e. There were no comments from the group at this time on the cumulative updates to the
Special Part.

IV.  Adjournment.

a. The meeting was adjourned at 10:40 a.m.
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The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, June 5, 2019 at 10am. The meeting
will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441 Fourth
St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the meeting
agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings. For
further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA
Welcome and Announcements.

Discussion of Advisory Group Comments on the recommendations for Section 214 and
Chapter 3 in the First Draft of Report #36, Cumulative Update to Chapters 3, 7 and the
Special Part of the Revised Criminal Code.

Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:
(A) First Draft of Report #36, Cumulative Update to Chapters 3, 7 and the Special Part of
the Revised Criminal Code.
(B) Advisory Group Memo #22 Supplemental Materials to the First Draft of Report # 36.

Adjournment.
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WEDNESDAY, JUNE 5, 2019, at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, June 5, 2019, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:
Richard Schmechel (Executive Director) Michael Serota (Sr. Attorney Advisor)

Jinwoo Park (Attorney Advisor) (by phone Patrice Sulton (Attorney Advisor)
until 11:30 a.m.)

Rebecca Fallk (Intern) Melissa Barbee (Intern)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of Katarina Semyonova (Visiting Attendee of
the Public Defender Service for the the Public Defender Service for the

District of Columbia) District of Columbia)

Dave Rosenthal (Representative of the Renata Kendrick Cooper (Designee of the
Office of the Attorney General of the District United States Attorney for the District

of Columbia) of Columbia)

Elana Suttenberg (Visiting Attendee of Kevin Whitfield (Representative of the D.C.
United States Attorney for the District Council Committee on the Judiciary and

of Columbia) Public Safety)

Paul Butler (Council appointee) Don Braman (Council appointee)
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Welcome and Announcements.
a. The Executive Director noted the Advisory Group meeting scheduled for July 3, 2019,
has been moved to June 26, 2019. The Advisory Group meeting scheduled for August
7, 2019, has been moved to July 31, 2019. The Commission welcomes requests for
individual meetings with Advisory Group members as needed.
The Advisory Group discussed First Draft of Report #36, Cumulative Update to
Chapters 3, 7 and the Special Part of the Revised Criminal Code and Advisory Group
Memo #22 Supplemental Materials to the First Draft of Report # 36.
a. There were no comments from the group at this time on the revised homicide offenses
in Chapter 11 of RCC Title 22E.
b. The group discussed USAQ’s written comments on the definition of attempt, received
on May 20, 2019.

1. Staff asked USAO for clarification of its proposed revisions to the culpability
of attempt, which would allow the phrase “with the intent to engage in
conduct constituting that offense” to constitute the sole culpable mental
state requirement governing general attempt liability under RCC 8§ 22E-
301.

ii. USAO noted that it recommended deleting the word “planning” from section
301(a) because it effectively adds an element of premeditation that is not
required under current law.

1. Staff explained that the word “planning” was not intended to add this
additional element, and that the RCC would clarify this point.

iii. Staff further explained its request for clarification as to how the USAO
proposed language would relate to the result and circumstance elements of the
target offense.

1. Staff offered a hypothetical in which a demolition operator comes
dangerously close to destroying a building that—unbeknownst to
him—is occupied by an elderly homeless person who snuck in at the
last moment. In such a scenario, it can be said that the demolition
operator both intended and came dangerously close to engaging in the
conduct that would constitute aggravated reckless manslaughter, but
did not intend the result element (death) or the circumstance element
(an elderly person) that comprise the offense.

2. Staff explained that under one construction of USAO’s recommended
language the blameless demolition operator could be convicted of this
form of attempted homicide, which would constitute a form of strict
liability and a marked expansion of attempt liability.

3. Staff further noted that even if USAO’s proposed language were read
to imply a recklessness default and/or simply preserve the mental state
requirements governing the target offense, this would still in some
ways constitute a marked expansion of attempt liability (e.g., by
allowing for reckless attempt liability, which is barred in nearly every
jurisdiction in America).

4. Drawing on this hypothetical and analysis, staff highlighted the
important explanatory and clarificatory roles of the RCC language
which USAO recommended for deletion. Staff also noted that the



RCC approach is largely consistent with District law and national legal
trends as a matter of policy, and that any derogations primarily serve
the interests of providing further clarity.

5. USAOQ observed that its written comments may have not distinguished
two relevant issues: current District case law, which actually requires
intent to commit the crime, versus the intent to engage in conduct
constituting an offense proposed by USAO. USAO said that it will
revisit its research, confer with its appellate division, and follow up
with Commission staff.

iv. Staff explained that the same culpability/drafting issues arise in the context of

USAQ’s proposed revisions to the RCC definitions of solicitation and
conspiracy under sections 302 and 303.

1. Focusing on solicitation, staff noted that USAO’s revisions would
leave a bare purpose to solicit conduct constituting an offense to be
the sole culpable mental state requirement governing general
solicitation liability section 302. Staff discussed various ways in
which this bare purpose requirement could be construed.

2. USAO noted that attempt may require a different solution than
solicitation and conspiracy, but that it would further consider the issue.

OAG requested that the Commission circulate something following any
follow-up between the Commission and USAO so that others have an
opportunity to comment on USAQ’s position.

1. The Executive Director explained that, while 2020 planning is
dependent on the timing necessary for legislative consideration of the
Commission’s work, the Commission expects there will be at least one
more draft and another opportunity for comment, likely in the late Fall
or Winter, before a final draft is circulated for a vote.

2. Advisory Group written comments received late will be distributed
and made a part of the record, but may not be part of the agency’s next
draft recommendations. The Commission faces particular staffing
pressures regarding changes to the draft Chapters 2 and 3 of the RCC.

c. USAO raised for discussion the issue of whether the revised attempt statute would
replace all of the “AWTI” offenses, e.g., assault with intent to rape, assault with intent
to rob, and whether the scope of such attempt liability would be as extensive.

Staff confirmed that the revised attempt provision will replace all AWI
offenses under the RCC. Staff explained that this is generally consistent with
modern legal trends, and that given that revised attempt statute adopts a
dangerous proximity standard (as opposed a mere substantial step), there is
very little difference, if any, between the scope of liability for attempt and
AWI. Staff noted that the dangerous proximity test is typically understood to
attach liability before an assault has even occurred, and based on DCCA case
law, attempt liability may well be more expansive in scope than AWI offenses.
USAO noted that there are different penalties for criminal attempts and AWI
offenses under current law.

Staff explained that although penalty recommendations have not been issued,
the Commission has recommended that the penalty for any attempt be equal to
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one half of the penalty for a completed offense, and is not, at this time, aware
of any need to deviate from uniform application of that penalty across all
revised offenses.
USAO explained that it heavily relies on AWI offenses in practice. USAO
offered a hypothetical in which a person breaks into someone’s home, attacks
someone, and states that they intend to commit a rape.
Staff explained its belief that this hypothetical would amount to an attempted
rape under current District law. For example, current case law has held that a
person does not have to enter or even immediately next to a bank to be guilty
of bank robbery. In addition, the RCC commentary gives numerous examples
which further clarify this point.
USAO noted that its practice has been to charge AWI in such cases, even
though the facts might amount to an attempt. USAO also explained that, in
some instances, the intervention of a Good Samaritan prevents AWI conduct
from coming dangerously close to a completed offense.
Staff reiterated that, although case law has not yet addressed this specific sex
crime fact pattern, it seems clear based on the DCCA’s bank robbery/attempt
opinion that a person who has succeeded in physically assaulting someone
while stating an intention to commit rape has committed attempted rape under
current District law. Staff also noted the common law principal that dangerous
proximity is broader than (i.e. precedes) assault, while highlighting one DCCA
case which noted the similarity between the two standards.
USAO noted that the revised assault statute is now narrower because it
requires bodily injury, while menacing involves frightening conduct. USAO
also stated that, although AWI and assault may significantly overlap, one
involves proof of intent whereas the other involves proof of conduct.
Professor Butler explained that in some instances evidence of dangerous
proximity may corroborate intent in a significant way as compared to AWI
offenses which may allow a factfinder to infer intent based on stereotypes. He
cited a case involving a black man was convicted of raping white woman on
very thin evidence.
USAO offered a hypothetical in which a person shoots at someone and misses,
which is commonly charged as assault with intent to kill.

1. Staff explained that this hypothetical amounts to a completed attempt.

d. The Executive Director noted that penalty recommendations are forthcoming and may
be issued as early as September or October 2019. The revised code’s 50% rule for
attempts—which makes the code more consistent—will be a change in law for many
offenses because current law is so varied. Moreover, given that many offenses now
have multiple degrees, there will be a greater array of some attempt penalties than in
current law.

e. There were no comments from the group at this time on RCC § 22E-214, Merger.

f.  The group discussed various drafting style choices in the special part.

OAG recommended repeating the name of the offense in the italicized
subheading for each degree in the offense definition. OAG stated that it
may make charging documents clearer, without making any substantive
change to the offenses.



9.

Staff noted the Rules of Interpretation in the General Part (RCC §
22E-102(c)) addresses the effect of headings and captions, and that
the titles are non-substantive.

The Committee representative noted codification counsel may be
inclined to make its own non-substantive changes to the style and
format of the revised statutes. Examples include adding lead-in
language and renumbering.

USAO emphasized the importance of retaining the language and
structure upon which the Advisory Group relied when drafting
comments and recommendations, explaining that the group
expected the recommendations would retain their final form after
review by codification counsel.

OAG noted its legal counsel division has concerns about the
current formatting and organization that OAG has raised. For
example, the subsections that cross-reference the definitions in
RCC § 22E-701 may prove problematic if a term is erroneously
omitted.

Professor Butler recommended determining and clarifying what
role codification counsel will play when it reviews the final
recommendations.

Staff noted that one approach may be to meet with codification
counsel and explain why the revised code should not be modified
in the same manner other titles are modified.

The Committee representative recommended including a
preliminary statement with the agency’s recommendations that
explains why Title 22 must be read differently than the remainder
of the D.C. Code.

Professor Braman recommended clarifying that the Commission’s
goals include changing the way criminal codes are drafted, with
the expectation that future legislation will follow a new, modern
format.

Staff noted that it aims to style the revised code in a format that is
as easy as practicable for non-lawyers to understand.

10. USAO noted that it must be easily searchable online.
Staff asked the group whether it preferred the current approach of cross-
referencing a list of definitions in RCC § 22E-701 to defining every term
inside of each offense statute. The Commission recognized that the cross-
references are arguably superfluous, but explained that it expected the
current approach would be easiest for practitioners to navigate.

1.

OAG noted the danger of confusion if a cross-reference to a
definition is inadvertently omitted. For example, under current
law, the term “dangerous weapon” is defined in some sections and
undefined in others, leaving an open question as to its meaning.

USAO explained that the revised code helpfully avoids the
confusion entirely the confusion that arises under current law, by



defining all terms for the entire revised code, whether a cross-
reference is noted or not.

Staff explained the current draft continues to define terms inside of
an offense statute if either (1) the term appears only in that statute
or (2) the term has a different meaning in that statute than it does
elsewhere in the code.

OAG recommended defining a term inside the offense statute only
if it has a different meaning in the offense statute than it does
elsewhere in the code. OAG recommends defining all other terms
in the master list, RCC § 22E-701, even if the term appears only
once, so that it can be easily cross-referenced when drafting future
legislation.

PDS, OAG, and USAO agreed that the cross-references to RCC 8
22E-701 are helpful as a signal to the reader and should be
retained.

Staff asked the group whether including the lead-in phrase “Except as
provided” is helpful or misleading, where an offense includes exclusions

from liability.

1. USAO stated that the language serves as a helpful flag to the
reader.

2. PDS noted, however, that such language may be misleading
insofar as similar flags are not included for general and specific
defenses.

3. The Committee representative stated that the current drafting
practice is to begin the exclusion from liability with
“Notwithstanding section X, no person shall be guilty...”

4. The group agreed that the “except as provided” language should be

deleted and the “notwithstanding” language should be added. This
approach makes clear that the exclusion applies to all of the
degrees in a given section.

g. Staff noted that a number of style recommendations that were received in the
written comments will be addressed, e.g., changing “conspiracy” to “agreement,”
and changing “defendant” to “actor.”

h. USAO inquired whether the change to the reasonable mistake of age defense
(requiring recklessness), was intended to apply only to the revised sexual abuse of
a minor offense and not also to stalking, trafficking, and other offenses with an
age element.

Staff confirmed that the change was intended to apply to sexual abuse of a

minor only.

Adjournment.

a. The meeting was adjourned at 11:41 a.m.
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The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, June 26, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
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MEETING AGENDA
Welcome and Announcements.

Discussion of Advisory Group Comments on the recommendations for Section 214 and
Chapter 3 in the First Draft of Report #36, Cumulative Update to Chapters 3, 7 and the
Special Part of the Revised Criminal Code.

Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:
(A) First Draft of Report #36, Cumulative Update to Chapters 3, 7 and the Special Part of
the Revised Criminal Code.
(B) Advisory Group Memo #22 Supplemental Materials to the First Draft of Report # 36.

Adjournment.
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WEDNESDAY, JUNE 26, 2019, at 10:00 AM

CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW

WASHINGTON, D.C. 20001

On Wednesday, June 26, 2019, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:

Richard Schmechel (Executive Director) Michael Serota (Sr. Attorney Advisor)
Jinwoo Park (Attorney Advisor) Patrice Sulton (Attorney Advisor)
Rebecca Fallk (Intern) Melissa Barbee (Intern)

Advisory Group Members and Guests in Attendance:

Katarina Semyonova (Visiting Attendee of Dave Rosenthal (Representative of the
the Public Defender Service for the Attorney General’s Office)
District of Columbia)

Elana Suttenberg (Visiting Attendee of
United States Attorney for the District
Columbia)

Welcome and Announcements.

a. The Executive Director noted that the Advisory Group next meeting will be on July
31, 2019, at 10:00 a.m. The agenda will address comments received on the First Draft
of Report #36. The agenda also will address the recommendations on controlled
substances and/or firearms that will be issued next. There will be at least 4 weeks
before written comments on these new recommendations are due. The
recommendations may be released together or staggered.

b. The Executive Director will be less accessible in early July. Please contact Jinwoo
Park or Patrice Sulton with any urgent questions.

1
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Il.  The Advisory Group discussed First Draft of Report #36, Cumulative Update to
Chapters 3, 7 and the Special Part of the Revised Criminal Code and Advisory Group
Memo #22 Supplemental Materials to the First Draft of Report #36.

a.

b.

d.

The Executive Director noted that USAO submitted updated written comments on
Report #36 on June 19, 2019.

OAG asked for clarification as to whether the revised blocking a public way
offense (RCC 8 22E-4203) applies to a person who is standing at a private
entryway. Staff clarified that the offense is limited to government-owned land
and buildings. Unwanted entries onto private property remain separately
criminalized as trespass (RCC § 22E-2601).

USAO asked for clarification of the rationale for how enhancements for firearms
will appear and operate in the RCC, noting that some offenses retain the
enhancements that exist under current law while others do not.

i. Staff explained that this organizational and substantive question serves
many purposes and the overall effect of this treatment of firearm
enhancements should be clearer after the weapons offense and penalties
recommendations are issued soon.

ii. Currently, the RCC wuses either sentencing gradations or penalty
enhancements to amplify the maximum sentence for certain offenses
against persons (e.g., robbery, assault, sex assault).  After additional
recommendations are issued, it will be easier to assess how the various
enhancements stack and magnify other penalty enhancements.

Iii.  The forthcoming weapons recommendations will also include liability for
possessing a firearm in connection with certain crimes, akin to the current
PFCV offense.

iv. The RCC burglary offense does not currently include an elevated
gradation or an enhancement for displaying or using a weapon, as the
crime does not require any interaction with a person and empirical
research shows such encounters are relatively rare. However, the
Commission expects that there will be additional liability for possessing a
firearm in connection with commission of burglary—per the forthcoming
firearm offense recommendations. The Commission may revisit that
burglary recommendation after the weapons recommendations are issued.

OAG recommended reordering the unlawful labeling of a recording offense (RCC
8 22E-2207), so that it appears either at the end of the fraud chapter or at the end
of the theft chapter, so that it more logically follows related offenses.

USAO requested a one- or two-week extension for written comments on Report
#36.

i. The Executive Director responded that the Commission is unable to
accommodate an extension for this round of written comments. Hopefully
at the September meeting the Commission will be able to provide an
update on the sequence of work for the next year to aid members’
prioritization of their reviews.

OAG asked for clarification as to why rioting (RCC § 22E-4301) requires seven
people whereas failure to disperse (RCC § 22E-4302) requires eight.



i. Staff explained that rioting requires the defendant participate in a melee of
eight people in total, whereas failure to disperse require the defendant
refuse to leave the immediate vicinity of a melee of the same size.

g. USAO asked for clarification as to the intended effect of the bracketed jury trial
provisions.

i. Staff explained the bracketed language signals an intent to provide a jury
trial irrespective of the penalty assigned at a later date. These are offenses
that frequently involve the exercise of civil liberties and are noted in the
commentary. There will be a further opportunity to comment on jury
demandability after penalties recommendations are issued.

I1l.  Adjournment.
a. The meeting was adjourned at 10:34 a.m.
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The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, July 31, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA
Welcome and Announcements.

Discussion of Advisory Group Comments Due July 8, 2019 on the First Draft of Report
#36, Cumulative Update to Chapters 3, 7 and the Special Part of the Revised Criminal
Code

Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:

(A) First Draft of Report #37, Controlled Substance Offenses and Related Provisions;

(B) First Draft of Report #38, Enlistment of Minors & Maintaining Location to
Manufacture Controlled Substances; and

(C) Advisory Group Memo #23 Supplemental Materials to the First Draft of Reports # 36-
37.

Adjournment.
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MINUTES OF PUBLIC MEETING

WEDNESDAY, JULY 31, 2019, at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, July 31, 2019, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:

Richard Schmechel (Executive Director) Michael Serota (Sr. Attorney Advisor)
(by phone)
Rachel Redfern (Sr. Attorney Advisor) Patrice Sulton (Attorney Advisor)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of Elana Suttenberg (Visiting Attendee of the
Public Defender Service for the District of United States Attorney for the District of
Columbia) Columbia)

Dave Rosenthal (Designee of the Attorney Don Braman (Council Appointee)

General of the District of Columbia)
Paul Butler (Council Appointee) (by phone)

I.  Welcome and Announcements.
a. The Executive Director noted this is Michael Serota’s last Advisory Group meeting.
The Commission appreciates his enormous contributions to the success of the project.
b. The next Advisory Group meeting will take place on Wednesday, September 4, 2019.
c. Next week, the Executive Director will send an email with the proposed meeting dates
through September 2020, extending the current default meeting time on the first
Wednesday of each month.
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d. Next week, the Commission will issue a report with recommendations for weapons
offenses and related provisions. Written comments will be due in mid or late
September.

The Advisory Group discussed the Advisory Group Comments on the First Draft of
Report #36, Cumulative Update to Chapters 3, 7 and the Special Part of the Revised
Criminal Code, and Advisory Group Memo #22 Supplemental Materials to the First
Draft of Report #36.

a. USAO, OAG, and PDS submitted written comments on Report #36 on July 8, 2019.

b. The group discussed the definition of “bodily injury” in RCC § 22E-701.

i. Staff asked OAG to clarify the concern underlying its recommendation to
redraft the definition to read, “‘bodily injury’ means physical pain, illness,
scratch, bruise, abrasion, or any impairment of physical condition.”

ii. OAG clarified that it is not obvious that the phrase “impairment of
physical condition” is intended to include a scratch, etc., because these
injuries do not impair a bodily function.

iii. USAO agreed with OAG’s position and had no objection to OAG’s
proposed language.

c. The group discussed RCC § 22E-1301, sexual assault.

i. Staff asked OAG to clarify the concern underlying its recommendation
that the word “overcomes” be placed with the phrase “overcomes
resistance” in first degree and third degree sexual assault.

ii. OAG clarified that its recommendation is intended to be a grammatical
drafting point about what or who “overcomes” refers to and not a
substantive change.

iii. The Executive Director asked if reordering the relevant language in first
degree and third degree sexual assault would address OAG’s concern and
OAG said that it would.

d. The group discussed the use of the phrase “under civil law” in several revised
provisions, including the revised offenses of criminal abuse and criminal neglect
of minors, criminal abuse and criminal neglect of vulnerable adults and elderly
persons, trespass, burglary, and the definition of “position of trust with or
authority over.”

i. Staff asked USAO to clarify the concern underlying its recommendation to
remove the words “under civil law.”

ii. USAO explained that in some instances—particularly the special
responsibility for care and discipline and property offenses—its
recommendation is intended to clarify the drafting of the statute and not to
substantively change the law.

iii. Staff noted that, with respect to custodial relationships, the drafting
options include: (1) incorporating a lengthy laundry list of relationships
recognized in District law; or (2) using more general language about the
nature of the relationship. The RCC attempts to describe the nature of the
relationship by a general reference to civil standards governing adult-child
interactions.

iv. USAO agreed that it may be appropriate to look to civil law in some cases
in which a custodial relationship or property rights are disputed.
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However, in other cases, the rights of the people involved are obvious.
USAO voiced concern that, in those cases, a cross-reference to civil law
might mislead a reader to believe that a comprehensive review of the vast
and confusing universe of civil law is required. USAO suggested the
reference to civil law may remain in the offense commentary but be
removed from the statutory language.

PDS stated that, where rights are obvious, civil law provides a clear
answer. However, for fact patterns where rights are less obvious, the
revised language makes clear to the reader that civil law is the final
determinative factor as to whether criminal liability will attach.

Professor Braman distinguished between custodial relationships (e.g., in
loco parentis) and property rights. With respect to relationships between
people, the drafting should either refer to some general legal responsibility
or to a comprehensive list of relationships, which may prove difficult.
USAO clarified that, in the context of the revised justification defense for
special responsibility for care, disciple, or safety, RCC § 22E-4XX, its
main objection to the revised custodial relationships is not the reference to
civil law, but the expansion of the class of people who can invoke in loco
parentis. It should be limited to the parent or legal guardian, as it is under
current law, and not broadened to include a person acting with the
effective consent of a parent or guardian.

PDS objected to limiting in loco parentis to a parent or legal guardian
only, explaining that it does not account for growing and changing ideas
of family.

OAG offered a hypothetical in which a grandmother serves as a child’s
primary caregiver without formally petitioning a court for parental rights.
OAG asked for clarification as to whether “under civil law” is intended to
exclude said grandmother. OAG also asked for clarification as to whether
the revised language is intended to include a day care employee charged
with supervising a child during specified hours of the day.

Staff noted that the terms “parent” and “guardian” are used in different
and sometimes conflicting ways in the D.C. Code. In the revised statute,
the terms effectively serve as placeholders for the range of relationships
defined in civil law. Staff noted that the Commission will also issue
recommendations for other general defenses.

USAO pointed out that there is also a catchall in the USAO proposed
(b)(2) for someone who is acting in the role of parent.

Staff explained that the effective consent provision in the CCRC draft,
which isn’t included in the USAO proposed version, is intended to include
less formal relationships, such as a neighbor who is babysitting.

OAG noted that in many instances, a neighbor or day care worker may
have permission to supervise and not have permission to physically
discipline.

Staff explained that, through the references to civil law and effective
consent, the RCC aims to allow for flexibility to cover the instances
described by OAG. For example, a parent may specify through a contract
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with a day care provider or agreement with a neighbor whether physical
restraint, discipline, or isolation are permitted.

PDS noted that in loco parentis is not a full, unqualified defense. There
are limits on degree of injury for which it is available.

USAO noted that there is also a reasonableness requirement in the
defense.

e. The group discussed the number of gradations in the revised theft offense, RCC §
22E-2101.

Vi.

Staff asked USAO to clarify the concern underlying its recommendation to
reduce the number of gradations.

USAO stated that its objection is not substantive, but a style point.

Staff asked USAO its position as to whether the differences in value
warrant separate treatment as a penalty matter.

USAO stated that, at this time it could not say, the penalty
recommendations will inform its position as to whether the gradation
distinctions are proportionate.

USAO noted that in some cases loss of a small value to one victim could
have a greater impact that the loss of a large value to another victim.

Staff noted that the District’s current two-tier structure has fewer
gradations than most other jurisdictions, and some jurisdictions have more
gradations than that proposed in the RCC.

f. The group discussed RCC § 22E-1205, offensive physical contact.

USAO said that in addition to its written comments about making
offensive physical contact a lesser included offense of assault, it wished to
raise the possibility of lowering the culpable mental state from knowledge
to recklessness (which would aid making the offense a lesser included,
given the reckless culpable mental state for assault).

Staff noted that there may be examples of reckless offensive physical
contact that are not intuitively criminal. Staff offered a hypothetical in
which a person recklessly brushes by someone riding the Metrorail (not
inflicting bodily injury and not amounting to an assault).

PDS offered a hypothetical in which a person sneezes on another person.
Staff also noted that both degrees of the revised offensive physical contact
require an intent that the contact be offensive, which effectively raises the
mental state above recklessness. Assault does not include a similar intent
requirement. Staff said that it is not uncommon to require a higher
culpable mental state for an actus reus that is less serious. For example,
homicide is one of the few offenses that provides liability for negligence
because the actus reus is the most serious.

USAO offered a hypothetical in which a person recklessly brushes past
another person on the Metrorail and causes the most minor of bodily
injuries, such as causing a small scratch. USAO said that is
counterintuitive that such an encounter amounts to an assault, whereas if
the same conduct leaves no “bodily injury,” as defined in the RCC, it does
not amount to offensive physical conduct.
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Staff said that, regardless of the culpable mental state differences, there
may be ways of redrafting the offensive physical contact offense as a
lesser included of assault. However, staff noted that, as drafted, the harm
involved in causing offensive physical contact is categorically different
than causing a “bodily injury,” as defined in the RCC.

USAO noted that, where the government does not have evidence of a
bodily injury in an assault case (e.g., an encounter is caught on video tape
but a witness is uncooperative), it would be useful to have the option of
obtaining a conviction for offensive physical contact without having to
prove pain or injury.

PDS objected to USAQO’s reasoning, stating that, at a certain point, such
trivial conduct should not be a crime.

g. The Executive Director asked if there were further questions or comments on the
First Draft of Report #36. Nothing being raised, the next agenda item was
discussed.
I11.  The Advisory Group discussed First Draft of Report #37, Controlled Substance
Offenses and Related Provisions.

a. OAG

asked for clarification of the revised trafficking counterfeit substances

offense. OAG believes that current D.C. Code § 48-904.01(c) prohibits labeling
an uncontrolled substance as a controlled substance. However, the penalties
provision in the revised statute accounts only for the amount of a mislabeled or
misrepresented controlled substance. OAG noted that no other offense in current
law appears to address labeling an uncontrolled substance as a controlled
substance. OAG recommended a separate penalty be provided for such a fact
pattern.

iv.

V.

Vi.

b. OAG

Staff explained that the revised statute did not intend to narrow current
District law and kept the current definition of “controlled substance,”
D.C. Code § 22-48-904.02, which refers to a “controlled substance.”

. The Advisory Group reviewed the current statute which provides:

“’Counterfeit substance’ means a controlled substance which, or the
container or labeling of which, without authorization, bears the trademark,
trade name, or other identifying mark, imprint, number or device, or any
likeness thereof, of a manufacturer, distributor, or dispenser other than the
person who in fact manufactured, distributed, or dispensed the substance.”
Staff noted the referent of the phase “or the container or labeling of
which” appears to be a controlled substance, not any substance. However,
staff said it was not aware of any case law on point, and will review this
question in greater detail.
OAG said that its limited review of case law did not find anything on point
either.
Professor Butler noted that where fake drugs are being sold and there is a
legal impossibility, the government may proceed on an attempt theory.
Staff noted that the where fake drugs are being sold, a person has also
committed fraud, a property crime.
noted that it is searching for legislative history to better understand the

rationale for the exception to liability for 50-year-old paraphernalia.



i. OAG and staff agreed that the legislative history for these offenses and
definitions is very scant.

ii. Staff explained that, although there are many improvements that could be
made to the schedules and definitions in the current District drug offenses,
the RCC left most intact because there are broader implications for civil
provisions in Title 48 that rely on them.

c. The Executive Director asked if there were further questions or comments on the
First Draft of Report #37. Nothing was raised.
Adjournment.
a. The meeting was adjourned early at 11:22 a.m.
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The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, September 4, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

Il.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:

(A) First Draft of Report #39, Weapon Offenses and Related Provisions;

(B) First Draft of Report #40, Self-Defense Sprays;

(C) Advisory Group Mem #24, Supplemental Materials to the First Draft of Report #39

(D) First Draft of Report #37, Controlled Substance Offenses and Related Provisions;

(E) First Draft of Report #38, Enlistment of Minors & Maintaining Location to
Manufacture Controlled Substances; and

(F) Advisory Group Memo #23 Supplemental Materials to the First Draft of Reports # 36-
37.

1. Adjournment.
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Welcome and Announcements.

a.

b.

C.

The Executive Director introduced Attorney Advisor Nathaniel Wenstrup, who joined
the Commission in August.

The Executive Director noted that he provided the meeting schedule for FY 2020 via
email to all Advisory Group members. He noted that additional meetings may be
necessary in FY 2020. The next Advisory Group meeting will take place on
Wednesday, October 2, 2019.

Written comments on reports related to controlled substances are due on September
16, 2019. Comments on reports related to weapons are due on September 30, 2019.

The Advisory Group discussed the First Draft of Report #37, Controlled Substance
Offenses and Related Provisions and Advisory Group Memorandum #23,
Supplemental Materials to the First Draft of Report #37.

a.

C.

The Executive Director noted that grading drug offenses based on weight aligns
the revised statutes with the majority of other jurisdictions. The quantities
selected for each drug are intended to be proportionate to each other, that is,
roughly the same number of dosages for each substance. The Commission
welcomes input with respect to the appropriate quantities, based on current
practice and scientific expertise.

OAG asked about the rationale behind grading some Schedule Il drugs the same
as most Schedule I drugs in first degree, but not grading all Schedule I drugs as
first degree. OAG noted that Schedule | drugs are those that are designated as
having no lawful purpose and may be more dangerous than Schedule 11 drugs.

i. Staff explained that the substances graded as first degree in the RCC are
those that are defined as “abusive or narcotic,” under current law. This
aspect of the gradation structure is consistent with the existing penalty
provisions, although the current penalties do not account for drug
quantities.

The group discussed how weights will be calculated when a substance is impure.

i. OAG and PDS agreed that the weight for purposes of liability should
should exclude non-consumables such as containers used to transport the
substance. For example, tobacco, marijuana, and cutting agents would be
measured for controlled substance weight, whereas a cigarette carton, a
person’s clothing, and bong water would not, even though the latter
contain a measureable amount of a controlled substance.

ii. Staff noted that the Commission considered, but ultimately rejected,
including a purity requirement. Staff noted that it did not find any other
jurisdictions that grade based on the pure quantity of a controlled
substance.

iii. USAO suggested amending the Commentary to make clear that the
government only needs to offer proof of “a compound or mixture
containing the controlled substance.”

iv. PDS offered a hypothetical in which law enforcement instructs or
encourages a person to engage in conduct that increases the weight of the
mixture. For example, as part of a sting operation, an officer may tell a
person to dilute liquid PCP among twenty cigarettes instead of only three,



or to hide marijuana flower in a coffee can. This would artificially raise
liability.

v. PDS noted that, even if quantities are limited to consumables, the weight
of an edible product may differ dramatically from the weight of the
product in its pure form.

vi. The group discussed mixtures of multiple controlled substances. For
example, if a small amount of fentanyl is mixed with a large amount of
marijuana, a person may then be charged with a large amount of fentanyl.

1. The Council representative recommended asking the Department
of Forensic Sciences about its testing capabilities with respect to
purity and quantity. In particular, it may be helpful to understand
how a large quantity that is multi-layered and not uniform would
be tested.

2. Staff noted that this hypothetical may be most effectively
addressed through a merger provision.

d. The Executive Director noted that the average sentences for drug offenses are
much lower than the 30-year maximum available under current law and much
lower than the national averages. The revised grading structure and penalty
recommendations will better align the code with current District practice.

e. Professor Butler explained that it is also important to consider unequal
enforcement of the drug laws in the District. White residents are rarely charged
with drug offenses, whereas African American residents are frequently targeted
for sting and undercover operations.

i. The Executive Director noted that this fall, as the agency addresses
penalties, race and gender data will be made available with other court
data on charging and convictions.

f. PDS asked for clarification as to the rationale for each of the quantities in the
draft recommendations. PDS noted this could help guide the Council in
determining relevant quantities for grading new controlled substances.

i. The Council representative suggested that the council could start using the
lowest quantity thresholds, and adjust upwards depending on the potency
or harmfulness of the substance.

ii. OAG noted that the quantities may influence the market. For example, a
dealer may sell 25 grams of marijuana at a time to avoid the significant
penalty increase for possession of an ounce or more.

g. OAG asked why the agency did not make the radius for drug free zones consistent
with the radius for gun free zones, to avoid confusion. OAG agreed that the 1000
feet in current law is high, but noted that 100 feet is only the length of three
school buses. Moreover, the 300 feet used in weapons offenses is more intuitive
because it is roughly the size of a football field or a city block.

i. The Executive Director explained that a longer distance was used for gun
offenses because they are long-range weapons. The rationale is to protect
school children from deliberate or accidental discharge.

ii. The Executive Director noted that the radius is calculated from the
property grounds, not the school building itself.



I11.  The Advisory Group discussed the First Draft of Report #38 Enlistment of Minors
and Maintaining Location to Distribute or Manufacture Controlled Substances:

a.

The Executive Director noted that, subsequent to release of the draft report, staff
became aware that D.C. Code § 48-904.02(a)(5) criminalizes conduct that is
nearly identical to the conduct in D.C. Code 8 48-904.07 that was recommended
for repeal. A future draft will likely recommend repeal of this statute for the same
reasons included in this report, such as overlap with accessory liability. Each
offense is charged at most a couple times a year, with even fewer convictions.

The Executive Director explained that the recommendations for controlled
substances and weapons are careful to not tamper with definitions that apply to
other parts of the code, such as pharmacy and firearm regulations.

IV. The Advisory Group discussed the First Draft of Report #39, Weapon Offenses and
Related Provisions; Advisory Group Memo #24, Supplemental Materials to the First
Draft of Report #39; and the First Draft of Report #40, Self-Defense Sprays:

a.

b.

OAG noted that RCC § 22E-4114(b)(3)(C) appears to change current law in a
way not noted in the draft report by not separately requiring that “the purchaser is
personally known to the seller or shall present clear evidence of his or her
identity,” in addition to being of sound mind and over 21 years of age.

I. The Council representative noted that terms such as “identity,” which
appears in this statute and in RCC 8§ 22E-4116, are undefined and
ambiguous. The Council representative recommended copying or cross-
referencing the identification requirements in the regulations governing
the sale of firearms.

ii. Staff explained that the revised statutes did not intend to change the scope
of the current law. Staff will take these recommendations under review.
However, staff is wary of changes to the civil provisions in current Title
22 that may require an extensive review and changes to similar provisions
in other Titles and the DCMR.

OAG and the Council representative stated that RCC 8 22E-4105 should reflect
law as to persons who are subject to an Extreme Risk Protection Order (ERPO),
which does not restrain a person from assaulting, stalking, threatening or
harassing another person.

i. Staff explained that the ERPO legislation did not amend D.C. Code § 22-
4503. Instead, it states that a person who complies with an ERPO cannot
be prosecuted for unlawful possession of a firearm.

ii. The Council representative stated that the Council intended to punish a
person who violates an ERPO under the lower penalties provided
separately in the ERPO statute.

OAG stated that the forthcoming penalty recommendations may impact
prosecutorial jurisdiction.

i. Staff explained that, based on its review, the current case law (e.g.,
Crawley, Hall) does not clearly hold that maximum penalties affect
prosecutorial jurisdiction, instead drawing a line based on whether a
statute is in the nature of a police regulation.

ii. OAG said it believes, based on case law, that it may not prosecute any
felony offenses, including possession of multiple restricted bullets and



possession of a large-capacity ammunition feeding device. These charges
are currently prosecuted by USAO. A charging agreement often serves to
work out prosecutorial authority.

iii. Staff solicited comments on prosecutorial authority and home rule issues
in further detail and requested a copy of a the current charging agreement
between USAO and OAG.

d. The Council representative asked for clarification as to which Title 7 provisions
will be revised.

I. The Executive Director explained that, unless the Commission’s statutory
mandate is extended beyond this fiscal year, it will not make any further
recommendations about firearms regulations. Memo #24 includes a chart
in Appendix B showing the correlation between the current statutes and
the revised statutes.

e. USAO asked for clarification as to whether the revised definitions will apply to
the Title 22 offenses that are not revised.

i. The Executive Director confirmed that the revised definitions will not
apply to offenses that are not revised.

Adjournment.
a. There being no further questions or comments from Advisory Group members,
the meeting was adjourned at 11:41 a.m.
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Welcome and Announcements.
a. The Executive Director noted that the next meeting will be held on November 6, 2019.
b. Tomorrow, the Commission will release the First Draft of Report #41 — Ordinal
Ranking of Maximum Imprisonment Penalties.

Vi.

Vii.

viii.

The Commission seeks comments on the ordinal rankings (what should be
graded up or down). At this time, CCRC is seeking input on the relative
distribution and spread, not on the maximum penalties for each class.
Members may, but are not required to, comment on the penalty models listed
at the top of the page.

ii. CCRC will provide a PDF and Excel format, which will enable CRAG

members to submit a revised spreadsheet, if they so choose. The files will
include a second worksheet, organized by penalty.

PDS noted that the Sentencing Commission took a similar approach, requiring
members to sort felony offenses into 10 boxes, without making
recommendations about imprisonment time.

The Executive Directed noted that the Report is based on the current RCC
offenses, although there may be future changes to offense elements and
gradations. Members may, but are not required to, offer additional comments
on the penalties assigned to hypothetical offenses and offense gradations
CCRC also seeks comments on jury demandability recommendations as
specified in the document.

CCRC notes that the Report includes nine felony classes, in contrast to the
eight classes in a prior draft of the RCC’s general part.

OAG asked whether other jurisdictions that have comprehensively revised
their criminal codes have adopted a similar classification scheme.

1. The Executive Director noted that the reform jurisdictions vary. Most
have offense classifications. The models included in the Report align
with many of the maximum penalties in current law. The CCRC’s
initial report on classification of penalties, issued two or three years
ago, addresses these matters more.

USAO asked whether it may comment on whether an offense should be
classified as a felony or a misdemeanor.

1. The Executive Director confirmed that those comments are welcome,
as well as more specific comments on which felony or misdemeanor
class.

USAO asked whether the felony classifications are intended to correspond to
the Master Group assignments in the Sentencing Guidelines.

1. The Executive Director explained the penalty classes in the report do
not correspond to Master Group assignments. The Sentencing
Commission is tasked with developing the Guidelines. The CCRC
will not make any recommendations about Guidelines.

The Executive Director noted that the report recommends dollar value
thresholds for the property offenses double (e.g., $250 to $500, $2,500 to
$5,000).

1. OAG asked whether CCRC is inviting comments on the dollar value
thresholds themselves.



2. The Executive Director confirmed that comments on both the property
value thresholds and the classification of those gradations are
welcome.

xi. CCRC will also provide, as background, a sortable spreadsheet of statutory
maxima for current D.C. Code offenses, denoting which offenses have been
revised and will be revised.

xii. CCRC will also provide, as background, a sortable version of Appendix C
from the VVoluntary Sentencing Guidelines Manual.

xiii. CCRC will also provide, via email to Advisory Group members, non-public
court data about sentences imposed in recent years. The CCRC hopes to be
able to send out a copy of the data that can be discussed in the Advisory Group
meeting soon, but first needs to check with the Court.

c. Tomorrow, CCRC will also release an updated compilation of RCC statutes, including
the drug and weapon offenses, the updated property offense dollar value thresholds,
jury demandability, and other formatting/typographical corrections.

d. Next week, CCRC will provide the results of a series of surveys of D.C. voters,
concerning public opinion of the relative severity of various types of conduct.

e. The Executive Director noted recent correspondence from a District resident upset
about certain criminal penalties and her experience with the criminal justice system.
He said that, as the agency begins discussion of penalties, it is to be expected that there
may be sharp disagreement, as there is among some members of the public. He
expressed his hope that the agency’s discussions would remain civil and respectful of
the fact that reasonable people may strongly disagree about such matters.

f. OAG asked when comments will be due.

I. The Executive Director noted that comments will be due in six weeks, or
roughly in mid-November.

g. OAG asked whether the report will be discussing minima.

i. The Executive Director noted that minima and absolute numbers for maxima
will be discussed at a later time. First, the agency wants to establish a basic
ordinal ranking of maxima.

Il.  The Advisory Group discussed the written comments on the First Draft of Report

#37, Controlled Substance Offenses and Related Provisions:

a. Staff asked for clarification of USAO’s comment about adding ‘“quantity or
mixture” for third degree trafficking.

i. USAO explained that it sometimes has to dismiss heroin, synthetic
marijuana and, perhaps, other cases, based on DCCA precedent. USAO
noted that the current controlled substance schedules specifically include
mixtures or compounds containing cocaine, ecognine, methamphetamine,
phenmetrazine, and phencyclidine. However, the schedules do not
explicitly include mixtures or compounds containing opium poppy, poppy
straw, or opium. Therefore, under current DCCA case law, a measurable
amount of a mixture containing any amount of cocaine, ecognine, etc.
constitutes a controlled substance. However, a measurable amount of a
mixture containing trace amounts of opium is not sufficient for controlled
substance offenses.



ii. USAO noted that adding the “compound or mixture” language with
respect to opium, opium poppy, or poppy straw would change current
District law.

Staff asked for clarification of USAQO’s comment about striking “in furtherance
of” from the while armed enhancement. Staff asked whether there would be any
situations in which a person carried or had readily available a firearm that had no
relationship at all to trafficking of a controlled substance, in which the penalty
enhancement should not apply.

I. USAO explained that the presence of the gun during a drug crime adds a
risk of danger and raised concerns about the government’s ability to prove
that the gun was used in furtherance of a crime.

ii. Staff noted that the government is required to prove the gun was used “in
furtherance of” a crime under federal law.

iii. USAO responded that federal law alternatively allows the government to
prove that the gun was used or carried.

iv. PDS asked USAO whether it would oppose requiring that the person use
or carry the weapon (excluding mere possession).

v. USAO stated that it prefers the government only have to prove that the
weapon is readily available.

The Advisory Group discussed the defense to trafficking of a controlled substance
when a person gives away without receiving payment in return, or without any
expectation of future financial gain.

i. OAG noted that, in some instances, there may be no observable exchange
of drugs for remuneration but, nevertheless, there is an understanding that
there will be an exchange later.

1. USAO provided an example in which an officer occupying an
observation post sees one dealer provide a large quantity of drugs
from a car to a lower-level dealer on the street.

ii. Staff asked about OAG’s proposal to limit the defense. OAG had
proposed that the defense only apply to distributions of quantities
sufficient for a “single use.” Staff asked what would constitute a “single
use.”

iii. OAG distinguished between an amount that is suitable for personal use
(including by many people or by one person over an extended period of
time) and an amount that is suitable for a “single use” by one person.
OAG noted that it did not have a specific quantity in mind, but said that
there should be some reasonable limit to the quantity of controlled
substance subject to the defense.

iv. PDS said that it would augment its written comments with a
recommendation that the offense include as an element (not as a defense)
that person expects to receive financial gain.

v. USAO noted that its objections are based on the challenges they would
face proving cases at trial and not to the theoretical underpinnings of the
defense definition. For example, allowing a defense for someone who
gives drugs to a friend at a party may enable every defendant in a



trafficking case to disingenuously claim that they were planning to give
away their stockpile of drugs to friends for free.

1. PDS responded that, although it is important to consider how cases
will be proved at trial, that should not be the foremost
consideration when determining what conduct should constitute a
crime.

2. The Executive Director noted that, in such a case, the mere
possession of a stockpile of drugs is criminal under the RCC, even
in cases where trafficking cannot be proven.

3. A USAO representative stated that giving someone a line of
cocaine at a party is substantively more serious than possessing it
for yourself only.

vi. PDS offered a hypothetical in which a person provides many doses of a
drug for attendees of a party to personally use and enjoy together.

vii. OAG stated that such a person should not have the benefit of the defense
that the distribution was not for monetary remuneration. That defense
should be reserved for scenarios in which a person shares a single use with
another individual.

viii. Staff invited the group to share any case law or other legal authority that
succinctly articulates the “single use” quantity as defined by OAG.

d. Staff noted that USAO’s written comments objecting to decriminalizing
possession of paraphernalia for purposes other than manufacturing specifically
addressed paraphernalia for distribution, but not for personal use. Staff asked
USAO whether it opposes decriminalizing possession of pipes and other items
used for the ingestion of drugs.

i. USAO did not take an official position with respect to decriminalization,
but did note that possession of a pipe is much less serious than possession
of zips and a scale.

ii. USAO also noted that its opposition to decriminalization of paraphernalia
is not ranked as highly in its hierarchy of comments.

e. Staff asked OAG about its recommendation to define first degree possession of a
controlled substance as possession of any schedule | or Il substance. Staff asked
whether there are any specific substances that would be improperly penalized
under the RCC draft recommendation.

i. OAG explained that, given that Schedule | drugs have been determined to
be (and defined to be) the most dangerous, it is illogical to exclude some
of them from first degree liability solely because they are not also defined
to be abusive and narcotic. OAG recommends a change in District law.

ii. Staff noted that grading the offense could lead to unexpected results. For
example, psilocybin is a Schedule | drug, whereas methamphetamine is in
Schedule Il. Under OAG’s proposal, possession of both substances would
be subject to the same penalties. Staff asked for a more detailed
recommendation about which specific substances should be graded as first
degree.

iii. OAG noted that it is reviewing changes to how each schedule is defined.



PDS highlighted a significant racial disparity in prosecutions of drug crimes.
PDS stated that it is fair and important to think about writing drug offenses in a
way that limits the opportunity for racist enforcement of the law. PDS cited to the
Council hearings concerning decriminalization of marijuana and noted that the
same racial justice arguments apply to other drug offenses.

i. The Executive Director noted that when court data is shared with the
Advisory Group, it will include demographic data such as the race of the
defendants.

Staff asked OAG whether it would oppose amending the trafficking of drug
paraphernalia offense to only apply to paraphernalia for manufacturing controlled
substances.

i. OAG said that the recommendation should be consistent. If selling
paraphernalia used for distributing or ingesting controlled substances
should be criminalized, possession of such paraphernalia should also be
criminalized.

ii. OAG explained that, foremost, the commentary should explain the
discrepancy between sales and possession.  Secondarily, OAG’s
recommendation is to make the two types of conduct equally legal.

iii. PDS asked why ingestion paraphernalia is regarded as dangerous, absent
the presence of drugs. PDS noted that many objects, such as syringes and
bowls, have other legitimate uses.

iv. Staff noted that criminalizing ingestion paraphernalia enables a law
enforcement officer to arrest a person they observed using drugs. For
example, if a person injects themselves with a syringe, they have
consumed the evidence of drug possession.

. Staff asked OAG about its recommendation to criminalize knowingly using a
building, vehicle, or watercraft with the intent to manufacture methamphetamine
therein. Staff asked whether the proposed offense would include using a building
with the intent to manufacture methamphetamine there in the future.

i. OAG explained that running a meth lab poses dangers such as a risk of
explosion and gases affecting neighbors.

ii. OAG said that its intent was to criminalize use of buildings where
methamphetamine is actually being, or has been, manufactured.

Staff asked PDS to clarify its recommendation about expanding D.C. Code § 48-
904.01(e)(1) probation.

i. PDS said that, in addition to proposing that this disposition be available to
people who have already been sentenced under it previously, it should also
be available to people who were convicted of previous possessory offenses
who did not receive a 904.01(e) sentence.

Staff asked PDS to clarify whether is recommendation to change “public youth
center” to “public recreation center” in the drug and weapon offenses was
intended to be a substantive change or drafting point only.

i. PDS said that this recommendation is not intended to be a substantive
change.

ii. USAO proposed also adding any “community center.”



V.

The Advisory Group discussed the written comments on the First Draft of Report
#39, Weapon Offenses and Related Provisions:
a. Staff noted an error in the commentary to RCC 8§ 7-2502.01. It does not fully

replace 7-2507.06 (Penalties). As reflected on page 5 of Memo #24, paragraph
(a)(2) of the current statute, concerning firearm sales, is retained.

. Staff noted an error in the statutory language for RCC § 22E-4105(b)(2)(C)(i).

This provision should include the word “and” at the end.
i. OAG indicated it will ask the Council representative about why having a
firearm in violation of an Extreme Risk Protection Order was assigned its
own penalty instead of added as a predicate for unlawful possession of a
firearm under D.C. Code § 22-4503(a)(5).
ii. USAO noted that the current law does not include stay away/no contact
orders.
1. Staff noted that there is no clear indication from the legislative
history as to why these orders were not included.
Staff asked for clarification of OAG’s comment: “OAG notes that giving a jury
trial right when it is not constitutionally required does not improve the
consistency and proportionality of the revised code. Rather, depending on the
penalty which is established, this paragraph would give a jury right when a person
is charged with the attempt version of this offense and would not give a jury right
to a person who is charged with a different offense that has the same incarceration
exposure.”
i. OAG said it opposes expanding the right to jury trial where it is not
required by the penalty or some clearly articulated legal or policy grounds.
ii. Staff encouraged Advisory Group members to include in comments on the
First Draft of Report #41 any legal or policy principles that should be
considered when deciding whether an offense should be jury demandable.

Adjournment.
a. The meeting was adjourned at 12:00 p.m.



* Kk D.C. Criminal Code Reform Commission
_ 441 Fourth Street, NW, Suite 1C001S, Washington, D.C. 20001

(202) 442-8715 www.ccrc.dc.gov

D.C. CRIMINAL CODE REFORM COMMISSION
NOTICE OF PUBLIC MEETING
WEDNESDAY, NOVEMBER 6, 2019 AT 10:00 AM
441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, November 6, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.
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(A) First Draft of Report #41, Ordinal Ranking of Maximum Imprisonment Penalties;
(B) Advisory Group Memorandum #26, D.C. Code Statutory Penalties and Voluntary
Sentencing Guidelines; and
(C) Advisory Group Memorandum #27, Public Opinion Surveys on Ordinal Ranking of
Offenses.

IV.  Adjournment.

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.
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On Wednesday, November 6, 2019, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:
Richard Schmechel (Executive Director)
Jinwoo Park (Senior Attorney Advisor)

Nathaniel Wenstrup (Attorney Advisor)

Rachel Redfern (Senior Attorney Advisor)

Patrice Sulton (Senior Attorney Advisor)
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Laura Hankins (Designee of the Director of
The Public Defender Service for the
District of Columbia) (from 10:15 am)

Elana Suttenberg (Visiting Attendee of
The Office of the United States Attorney
for the District of Columbia)

Dave Rosenthal (Designee of the
D.C. Attorney General)

Kevin Whitfield (Designee of the D.C.
Council Committee on the Judiciary and
Public Safety)
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Welcome and Announcements.

a.

b.

e.

The Executive Director thanked Attorney Advisor Nathaniel Wenstrup for his
contributions to the Commission’s work.

The agency currently hiring a new attorney advisor and is actively looking for
applicants.

Comments on the First Draft of Report #41 are due November 15, 2019.

The week of November 18, 2019, the Commission will issue another batch of reports
with recommendations related to privacy, obscenity, pornography, and property.
Comments will be due six or seven weeks thereafter, in early January (deadlines may
be extended in the event of a lengthy government shutdown).

The next meeting will be held on December 4, 2019. It will discuss comments on
Report #41 and the forthcoming batch of reports.

The Advisory Group discussed the written comments on the First Draft of Report
#39, Weapon Offenses and Related Provisions and the First Draft of Report #40,
Self-Defense Sprays:

a.

b.

The Executive Director noted that the agency is continuing to reexamine the
Home Rule issues that were in the Advisory Group comments, particularly in
light of a recent DCCA opinion.

The group did not have any further comments on the weapons reports at this time.

The Advisory Group discussed the First Draft of Report #41, Ordinal Ranking of
Maximum Imprisonment Penalties:

a.

The Executive Director noted the penalty recommendations are subject to change, as
the offense elements are updated. At this time, the Commission aims to identify areas
of agreement and concern with respect to the relative ordinal rankings before
finalizing recommendations for statutory maxima. The Commission invites questions
about how to understand the charts, court data, and survey data that were provided.
USAO asked for clarification about Columns BD-BZ in Appendix D to Memo #28.

i. The Executive Director explained that Column BD represents the median
length of prison sentences for adult convictions in the Superior Court of the
District of Columbia. Column BH (the .975 quantile) is intended to roughly
represent the high end of the prison sentences imposed. The highest quantile
(1.0) appears to include a significant number of data entry errors. Many of the
entries would amount to illegal sentences and may be the result of inputting
years instead of months or entering enhancements incorrectly.

USAO asked whether the maxima proposed in Report #41 correspond to the high end
of the prison sentences imposed in the current court data.

i. The Executive Director said that court data is just one consideration that
staff reviewed in developing the maxima proposed in Report #41.

ii. The Executive Director also explained that the RCC offenses, the basis of
Report #41, typically do not have a one-to-one correspondence to offenses
under current District law. Enhancements and offense elements differ.
Moreover, there is a complex nest of other factors to consider, such as
whether other offenses were also charged or dismissed, whether the
sentence was run consecutive or concurrent to other sentences, and
whether any mandatory minima applied.



iii. The Executive Director encouraged Advisory Group members, in their review
of Report #41, to consider particular fact patterns and how such patterns would
be charged under the revised code, and what the seriousness the various
charges carried. For example, depending on the fact pattern, what might be
charged as a single count of burglary under current law and appear in court
data may be charged as multiple, separate offenses under the RCC, together
imposing liability equal to or greater than burglary under current law.

d. USAO asked whether the court data reflects only the most serious charge in each case.

I. The Executive Director explained that the data reflects the sentence imposed
for each individual charge.

ii.  The Sentencing Commission has published other data, such as criminal history
score, but only for felony offenses.

ii.  Advisory Group members are encouraged to notify the CCRC of any apparent
errors in the data. Notably, there may be multiple entries for the same offense.
(Column C includes a macro-citation that may be helpful.)

e. USAO asked whether the Commission is committed to having only a one-class
increase between each grade of an individual offense.

i. The Executive Director explained that the Commission welcomes
recommendations that include larger spans between the degrees of an
offense, and noted that some of the ordinal rankings in Report #41 do this.

ii. OAG noted that it may also recommend that some offenses include a
different number of degrees, to make them more proportionate with other
offenses.

f. The Executive Director encouraged Advisory Group members to include in their
comments the concern or policy rationale that underlies each comment, so that it
is easier to fashion a remedy that addresses all members’ concerns at once.

i. The Council representative noted that it will be most helpful for the
Council to see positions on ordinal rankings before seeing positions as to
absolute numbers.

g. USAO noted that some of the current sentencing data may be artificially inflated
by plea negotiations. It offered an example in which a person who is eligible for a
repeat enhancement in a burglary case is permitted to plead guilty without the
enhancement or to plead to an attempt. In such a case, the sentence may be higher
than usual, to account for the defendant’s criminal history.

i. The Executive Director noted that there appears to be very little use of the
repeat offender enhancement per the court data, or of the senior/minor
victim enhancement, and virtually no use of other enhancements that are
available under current District law. It may be that enhancements are
charged more frequently under the revised code.

ii. The Executive Director anticipates differing policy positions as to whether
the use of enhancements (of a single class, multiple classes, or a fixed
term of years) is appropriate. In some cases, enhancements may “double-
count” a person’s culpability and exacerbate disparities.

h. OAG asked for more clarification on the design of the public surveys. For
example, how were the milestone offenses (e.g., intentional killing, serious injury)
selected?



The Executive Director explained the District worked with a group at
George Washington University to design the survey, and it follows the
basic model used in some other jurisdictions. The vendor, YouGov, uses a
panel system controlling for D.C. demographics, as opposed to cold
calling and soliciting input. For web-based surveys, this approach is
considered the gold standard; it has outperformed Pew in terms of
accuracy. Background materials on the Yougov methodology were
distributed to the Advisory Group.

Milestones map onto offenses in current District law with which Advisory
Group members and other stakeholders are already familiar (e.g., murder,
manslaughter, aggravated assault, felony assault, simple assault).
However, survey respondents were not informed of that fact.

The survey is a rough tool and measures only relative (not absolute)
severity. The tests were conducted at different times with different panels
of respondents, all of whom are registered voters. There are some extreme
outlier responses (e.g., ranking possession of an open container of alcohol
as equivalent to homicide) and other noise in the system. The mean
average is not always the most accurate measure to use as a statistical
matter, and the median or mode is the better indicator of central tendency
for ratings near the bottom or top of the ratings.

i. USAO asked whether District statutes governing backup time will remain in

place.

For example, under current law, a five-year statutory max effectively

amounts to a maximum of three years imposed upfront, with two years of
supervised release.

The Executive Director said that the Commission has no current plans to
issue any recommendations to revise statutes concerning backup time.

The Executive Director said that this is one of many factors that makes it
especially difficult to compare statutory maxima from other jurisdictions.
Offense definitions, guidelines, and parole systems vary greatly from state
to state. The time served and time imposed may be more accurate
measures.

j.  The Executive Director invited input as to what other information may be helpful
(e.g., court data on sentencing judges) in assessing penalty proportionality.
k. PDS asked whether any other group members found the data surprising.

The Council representative noted that the survey results with regard to
felony murder were higher than some academic experts appear to
recommend.

The Executive Director noted that many aspects of the survey data are
notable. For example, causing a moderate injury with a firearm was
ranked as more serious than causing a serious injury without a weapon,
indicating the effect of a weapon’s use. Burglary without committing an
additional offense inside was ranked quite low, but burglary combined
with a serious offense was ranked higher.

I. USAO asked about whether the data reflects the sentence that was imposed even
if execution of some or part of the sentence is suspended.



i. The Executive Director explained that the spreadsheet can be expanded to
show additional columns, which indicate how much of the sentence was
suspended.

ii. The data concern the initial (first in time) sentence and does not show
whether the suspended time was imposed later, after revocation of
probation.

Adjournment.
a. The meeting was adjourned at 11:30 am.
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The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, December 4, 2019 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

I1.  Discussion of Advisory Group Written Comments on First Draft of Report #41, Ordinal
Ranking of Maximum Imprisonment Penalties.
I1l.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:
(A) Advisory Group Memorandum #26, D.C. Code Statutory Penalties and Voluntary
Sentencing Guidelines; and
(B) Advisory Group Memorandum #27, Public Opinion Surveys on Ordinal Ranking of
Offenses;
(C) Advisory Group Memorandum #28, Statistics on District Adult Criminal Charges and
Convictions;
(D) First Draft of Report #42, Obscenity, Privacy, and Related Offenses;
(E) Advisory Group Memorandum #29, Supplemental Materials to First Draft of Report
#42;
(F) First Draft of Report #43, Blackmail
(G) First Draft of Report #44, Trademark Counterfeiting
(H) First Draft of Report #45, Fraudulent Advertising and Fraudulent Registration
() First Draft of Report #46, Possession of an Open Container of Alcohol
(J) First Draft of Report #47, lllegal Vending
(K) First Draft of Report #48, Incest
(L) First Draft of Report #49, Parental Kidnapping

IV.  Adjournment.

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.
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WASHINGTON, D.C. 20001

On Wednesday, December 4, 2019, at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.
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Patrice Sulton (Senior Attorney Advisor)
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Kelsey Townsend (Legal Fellow)
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I.  Welcome and Announcements.

a. The Executive Director noted the next Advisory Group meeting will be held on
January 8, 2020.

b. The deadline for written comments on materials currently under review is January 15,
2020. This deadline may be extended by one week to accommodate the holidays and
any government shutdown. The Executive Director will email about any extensions.

c. The CCRC is currently working on a cumulative update to all recommendations,
planned to be issued in February 2020. As with the last cumulative update, it will
include a catalog of responses to each of the written Advisory Group comments.

d. The CCRC anticipates completing a voting draft of the RCC in 2020.

Il.  The Advisory Group discussed the First Draft of Report #41, Ordinal Ranking of
Maximum Imprisonment Penalties:
a. The Advisory Group discussed the relative severity of sex offenses.

i. In its written comments, OAG recommended increasing the penalty for
nonconsensual sexual conduct. OAG noted that arranging for sexual
conduct with minor? is graded higher, even though it is an inchoate
offense.

ii. The Executive Director explained that the revised nonconsensual sexual
conduct offense replaces a 180-day misdemeanor in current law that
broadly encompasses more serious conduct such as enticing, sex abuse,
and sex abuse of a minor that is also separately criminalized with
heightened penalties. Like the current misdemeanor sexual abuse statute
in current law, the revised nonconsensual sexual conduct is similar to a
lesser included offense, but the revised nonconsensual sexual conduct
offense increases the penalty for first degree (involving a sexual act) to a
felony.

iii. Ms. Suttenberg explained that the current misdemeanor sex abuse offense
is often charged in what is colloquially termed “butt-grab” cases, where it
is difficult to prove use of force sufficient to overcome. It also functions
as an attractive plea-down option for offenses that would otherwise require
sex offender registration.> Ms. Suttenberg stated that USAO prefers to
retain a non-jury demandable misdemeanor sex offense, to preserve
prosecutorial and judicial resources.

b. The Advisory Group discussed jury demandability.

i. The Executive Director noted that the written comments recommend three
rather different approaches to jury demandability:

1. PDS recommended making all offenses that are punishable by
incarceration jury demandable, just as they would be for a person
who is facing immigration consequences.* PDS’s recommendation

L RCC § 22E-1307; currently classified as a Class 9 felony for first degree and a Class A misdemeanor for second
degree.

> RCC § 22E-1306; currently classified as a Class 8 felony.

® Misdemeanor sex abuse against requires registration only if the complainant is a minor.

* Bado v. United States, 186 A.3d 1243 (D.C. 2018).



3.

noted that defendants may not want to disclose their immigration
status in court.

OAG recommended drawing a bright line based on maximum
penalty: all offenses punishable as Class A or B misdemeanors are
jury demandable and all (completed or inchoate) offenses that are
punishable as Class C, D, or E misdemeanors are not.

USAO recommended not expanding the right to a jury trial beyond
what is currently authorized by current law.

The group discussed the impact of providing jury trials in all cases on the
efficiency of the criminal justice system.

1.

The Executive Director noted that the District is in a minority
nationally in not providing jury trials in all crimes involving
incarceration. Fewer than a dozen jurisdictions are in this group
and several of those afford juries in more circumstances than the
District.

Ms. Suttenberg stated that it takes parties longer to prepare for a
jury trial and noted that some misdemeanor calendars, such as
domestic violence calendars, have four trials scheduled per day.
Ms. Semyonova stated that the delay is a function of the indictment
clock. Citing the Ugast opinion, she disagreed with the assertion
that jury trials would overburden the system or the jury pool.
Katya Semyonova also stated that the trial call is improperly used
as a case screening tool in misdemeanor courtrooms.

Mr. Rosenthal noted that providing a jury trial in minor cases, such
as a mass arrest of hundreds of protestors, may interrupt felony
calendars, adversely impacting the defendants and victims who are
awaiting trial in those more serious cases.

Mr. Whitfield stated that it is important to fund the system at a
level that allows the full process to take place and cautioned
against removing process due to financial considerations. The
representative explained that when resources are lacking, it should
inform prosecutorial priorities but not affect the rights of
defendants.

Professor Butler stated that efficiency is not most relevant
consideration, noting democracy is expensive. Professor Butler
also noted that when he was a Special AUSA, there were nine or
ten misdemeanor jury trials per calendar per day without difficulty.
Professor Braman explained that there are many ways to increase
efficiency. For example, some jurisdictions require officers to call
and clear with the prosecutors before making an arrest. This
approach reduces number of arrests and the number of no papered
cases. It also educates police officers about what is and is not
arrestable, reducing officers’ frustration. Professor Braman also
stated that the CCRC’s mandate is not to make the system more
efficient but to make it more fair.

The group discussed the impact of providing jury trials on due process.



1. Professor Butler, citing to the concurring opinion in Bado v. United
States, characterized the current system of denying jury trials in
misdemeanor cases as dreadful and anti-democratic. Professor
Butler emphasized the importance of the perception of fairness,
noting that it was very important to him as a defendant in criminal
case to know that he had the same rights as similar-situated people
in other jurisdictions.

2. Mr. Whitfield expressed concern about the denial of the right to a
jury trial corrupting the core analysis when fashioning penalties,
which should be the nature of the conduct and culpability. The
representative also explained that the charging decision process
should be based on evidence and not gaming the system to make it
easier to secure a conviction. The representative noted that North
Carolina allows an immediate right to a new trial by a jury if a
defendant is found guilty after a bench trial. In South Carolina
(which permits nonlawyers to serve as judges), a defendant is
entitled to a jury trial for any offense that carries jail time.

3. Mr. Rosenthal stated that he did not think court statistics
necessarily support the commonly-held belief that juries are more
likely to acquit than judges.

4. The Executive Director said that conflating factors (such as plea
bargaining and evidentiary issues) make court statistics an
unreliable indicator of the probability of success at trial.

iv. The Executive Director asked the group to specify any relevant
considerations to distinguishing some offenses rather than other as jury
demandable, other than maximum penalty.

1. Ms. Hankins stated that a jury trial should be available for all
offenses punishable by over six month incarceration, all offenses
that would be deportable (irrespective of the defendant’s personal
immigration status), all offenses that require sex offender
registration or gun offender registration, all offenses that trigger a
felony recidivism enhancement, and all attempts to commit an
offense that would otherwise be jury demandable.

2. The Executive Director noted that it may be difficult to discern
which RCC offenses are deportable and invited PDS to specify the
specific offenses or a clear standard for determining such offenses.

c. The Advisory Group discussed the relative severity of the revised burglary
offenses.

i. The Executive Director noted that the revised burglary offense is, in many
ways, broader than common law burglary.> For example, it does not
require forced entry or an intent to commit a crime inside the premises. He
noted that many criminal law experts have argued for getting rid of
burglary as a distinct crime and relying on other statutes and attempt

® The Executive Director distributed an overview of the burglary offense written by Wayne LaFave. 3 Subst. Crim
L. 821.1(g) (3d ed.).



liability to sanction burglary-type behavior. The Executive Director
provided a copy of an analysis to this effect by Professor Wayne LaFave.

I. The Executive explained that there are examples of burglaries that involve

egregious conduct and egregious harms (e.g., a home invasion with intent
to commit an offense against persons). However, while cases involving
these fact patterns are commonly thought of as “burglaries” under current
law, they also amount to very serious offenses under the RCC (e.g.,
attempted assault, attempted sexual assault, attempted murder) and current
law. Under the RCC, the most egregious conduct in the fact pattern drives
the maximum penalty. The additional penalty for the burglary offense
effectively operates like an enhancement for engaging in other criminal
conduct in a location that warrants treating it more seriously. The penalty
for the revised burglary offense should reflect how much additional
liability is warranted given the particular trauma that may occur by virtue
of the protected location. The First Draft of Report #41 proposes five
years, three years, and one year of additional exposure. Convictions for
burglary in the RCC would be in addition to liability for predicate
behavior which could be sentenced consecutively.

The Executive Director noted that USAO stated, in its written comments,
that the maximum penalty for each offense should accommodate the most
serious version of that offense. The Executive Director said that such an
approach is incomplete because it is important to consider the entire
constellation of penalties available under the RCC for a given fact pattern,
the entire liability a defendant faces for their behavior. Focusing on the
penalty for one offense can be misleading as to the penalty exposure a
defendant faces. The RCC focuses on ensuring the overall penalty a
defendant faces for behavior is proportionate. In contrast with the current
D.C. Code, the revised burglary statute reflects the belief that the
underlying predicate conduct should be the main source of criminal
liability, rather than letting one offense, burglary, do all the work
accounting for the most egregious types of conduct that occur during a
burglary.

Ms. Suttenberg stated that the RCC approach may not always result in
longer sentences in every case. For example, a judge may impose a
sentence for a burglary offense to run concurrent to the sentence for the
predicate offense.

1. The Executive Director said that the CCRC’s goal is to make the
amount of authorized, available punishment sufficient, not to
ensure judges reach particular outcomes in particular cases.

The Executive Director noted that the 30-year penalty under current law is
not supported by practice in other jurisdictions, and District practice, while
much lower, is still unusually high compared to the rest of the country.
BJS statistics indicates that among all state prisoners across the country,
where burglary is the most serious offense in the case, 78.3% of burglaries
are punished by less than 3 years incarceration; 91.5% less than 5 years;
98.1% less than 10 years; and 99.7% less than 20 years.



Vi.

Vii.

viii.

The Executive Director said that the CCRC public opinion surveys of
District residents do not support anything near a 30 year sentence for
burglary, nor do the District Superior court data where the high end
(97.5%) of unenhanced burglary sentences is 10 years and enhanced
burglary sentences is 15 years. It appears that, because the maximum
penalty is so high, that charge subsumes the role of the more egregious
conduct (e.g., assault) in that location. The District’s penalties are much
more severe than other states and still not near the statutory maximum.
The most egregious facts are addressed through other aspects of the RCC.
Ms. Suttenberg stated that the trauma caused by invading the location
(which may lead to nightmares) is not subordinate to the harm caused by
other conduct. Ms. Suttenberg stated that the maximum should be high
enough to accommodate the worst case for a person with the highest
criminal history score.

1. Mr. Rosenthal agreed that there is a distinctive harm to burglary,
stating that butt grab on the street is very different than waking up
to a butt grab in your home.

2. Ms. Hankins said that neither USAO nor OAG written comments
raise this point on the six-month penalty for trespass by knowingly
entering or remaining in a dwelling.

The Executive Director agreed that there is a distinct, serious, and
potentially traumatic harm inflicted by virtue of committing an offense in
a location such as a dwelling. That is why the RCC draft recommends
providing felony-level liability for the offense. However, the 30-year
maximum in current law is not supported by other jurisdictions, survey
evidence, or current District practice as evident in court statistics.

The Executive Director urged the group to review the spreadsheet that
organizes the RCC offenses by severity and consider which offenses are
comparable to burglary assuming there is separate liability for the
predicate harm. The Executive Director also encouraged the group to
consider what other RCC liability is available for a given fact pattern,
giving special attention to attempt liability, which has become a more
robust charge in the RCC and does a lot of work. The Executive Director
noted that USAO written comments provided one such hypothetical
involving a simple assault and threat to commit a sex assault during a
burglary, and said this was a helpful test for the RCC—does the RCC
authorize adequate punish for such conduct, not just in one offense, but
cumulatively? The Executive Director encouraged the group to ensure
that the event that happened is adequately punished by the entire revised
code and the array of offenses available for prosecution, and not by each
offense in isolation.

Adjournment.
a. The meeting was adjourned at 12:00 pm.
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441 4™ STREET N.W., ROOM 1112, WASHINGTON, D.C., 20001

The D.C. Criminal Code Reform Commission (CCRC) will hold a meeting of its Criminal Code
Revision Advisory Group (Advisory Group) on Wednesday, January 8, 2020 at 10am. The
meeting will be held in Room 1112 of the Citywide Conference Center on the 11" Floor of 441
Fourth St., N.W., Washington, DC. The planned meeting agenda is below. Any changes to the
meeting agenda will be posted on the agency’s website, http://ccrc.dc.gov/page/ccrc-meetings.
For further information, contact Richard Schmechel, Executive Director, at (202) 442-8715 or
richard.schmechel@dc.gov.

MEETING AGENDA

I.  Welcome and Announcements.

Il.  Discussion of Draft Reports and Memoranda Currently Under Advisory Group Review:

(A) Advisory Group Memorandum #26, D.C. Code Statutory Penalties and Voluntary
Sentencing Guidelines; and

(B) Advisory Group Memorandum #27, Public Opinion Surveys on Ordinal Ranking of
Offenses;

(C) Advisory Group Memorandum #28, Statistics on District Adult Criminal Charges and
Convictions;

(D) First Draft of Report #42, Obscenity, Privacy, and Related Offenses;

(E) Advisory Group Memorandum #29, Supplemental Materials to First Draft of Report
#42;

(F) First Draft of Report #43, Blackmail

(G) First Draft of Report #44, Trademark Counterfeiting

(H) First Draft of Report #45, Fraudulent Advertising and Fraudulent Registration

() First Draft of Report #46, Possession of an Open Container of Alcohol

(J) First Draft of Report #47, lllegal Vending

(K) First Draft of Report #48, Incest

(L) First Draft of Report #49, Parental Kidnapping

I1l.  Discussion of Advisory Group Written Comments on First Draft of Report #41, Ordinal
Ranking of Maximum Imprisonment Penalties.
IV.  Adjournment.

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.
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WEDNESDAY, JANUARY 8, 2020, at 10:00 AM
CITYWIDE CONFERENCE CENTER, 11th FLOOR OF 441 4th STREET NW
WASHINGTON, D.C. 20001

On Wednesday, January 8, 2020 at 10:00 am, the D.C. Criminal Code Reform Commission
(CCRC) held a meeting of its Criminal Code Reform Advisory Group (Advisory Group). The
meeting was held in Room 1112 at 441 Fourth St., N.W., Washington, D.C. The meeting
minutes are below. For further information, contact Richard Schmechel, Executive Director, at
(202) 442-8715 or richard.schmechel@dc.gov.

Commission Staff in Attendance:
Richard Schmechel (Executive Director)
Patrice Sulton (Senior Attorney Advisor)

Gabrielle Green (Attorney Advisor)

Jinwoo Park (Senior Attorney Advisor)
Rachel Redfern (Senior Attorney Advisor)

Blair Martinez (Legal Fellow)

Advisory Group Members and Guests in Attendance:

Laura Hankins (Designee of the Director of
The Public Defender Service for the District
Of Columbia)

Kevin Whitfield (Designee of the D.C.
Council Committee on the Judiciary and
Public Safety) (by phone)

Don Braman (Council Appointee)

Elana Suttenberg (Designee of the United
States Attorney for the District of Columbia)

Dave Rosenthal (Designee of the
D.C. Attorney General)


http://www.ccrc.dc.gov/
mailto:richard.schmechel@dc.gov

I.  Welcome and Announcements.

a.

The Executive Director welcomed Gabrielle Green, a new attorney advisor with the
CCRC, and Blair Martinez, a legal fellow and GW Law School student who will work
with the agency for the semester.
The Executive Director noted that the deadline for written comments on the First
Drafts of Reports #42-49 has been extended from January 15, 2020 to January 24,
2020.
The Executive Director said that the CCRC plans to issue another update to the
revised code around mid-February. The update will include appendices that address
Advisory Group comments, as well as any new changes made by CCRC staff.

I.  The Executive Director also stated that the comments to reports #42-49 will be

incorporated into the updated materials to be produced in February, 2020.

The Executive Director noted that the CCRC currently intends to produce a version of
the criminal code for a vote by the Advisory Group in June, 2020.
The Executive Director noted that although the Council may provide a funding
extension, the CCRC currently is proceeding under the assumption that work will
terminate in September, 2020.

Il.  The Advisory Group discussed the Draft Reports #42 - #49 and Memoranda #26 -
#28 Currently Under Advisory Group Review.

a.

b.

The OAG representative noted that its office is still coming to a decision about
whether the scope of the offense should be narrowed to exclude possession of
open containers outside of a vehicle.

I. With respect to open containers in vehicles, OAG stated it may
recommend that offense be consistent with the current impaired driving
statutes.

ii. Specifically, OAG notes that it may recommend altering the definitions to
be consistent with the current definitions under Title 50, instead of relying
on definitions used in Federal statutes.

iii. OAG noted that current impaired driving statutes include both operating a
vehicle and being in physical control of the vehicle while under the
influence of alcohol. OAG may recommend that the open container
statute should be amended to include possessing an open container while
being in physical control of the vehicle.

The OAG representative asked whether other jurisdictions have alternate civil
enforcement mechanisms in place to address decriminalized conduct. The OAG
representative  specifically referenced the CCRC recommendation to
decriminalize vending without a license as an example.

i. The Executive Director noted that developing a civil regulatory regime to
address decriminalized conduct may be beyond the scope of the CCRC’s
statutory mandate to address criminal statutes. The CCRC may note if
other jurisdictions have implemented alternate enforcement mechanisms
and may choose to issue decriminalization recommendation, but the
Council will have to decide how to further address civil enforcement.

ii. The PDS Representative noted that this issue arose with decriminalization
of possession of marijuana. It was unclear how to create a civil
enforcement mechanism to penalize public use of marijuana.



iii. The Executive Director noted that with respect to illegal vending, there are
civil remedies currently in place, which would not be changed by
decriminalization.

iv. The OAG representative said that current practice is that law enforcement
relies on criminal remedies, not the civil remedies.

c. The OAG represenative asked whether the CCRC’s recommendation with respect
to possession of an open container would have any effect on criminalization of
public use of marijuana.

I. The Executive Director said that public consumption of marijuana would
still be criminalized, but not public possession of alcohol or public
intoxication.

d. The Executive Director asked if there were any other general questions relating to
Reports #26-28. The Executive Director noted that the CCRC works with an
outside data analyst to analyze the Superior Court data. The CCRC may request
additional data from the Court, and may request additional analysis of prior and
additional data.

i. Don Braman asked if for the purposes of work with the Commission,
Advisory Group members could have access to the court data.

ii. The Executive Director said that the CCRC cannot provide the raw data,
but that Advisory Group members may request of the Executive Director
that additional analysis to be performed by the outside data analyst.

I11.  The Advisory Group discussed Written Comments on First Draft of Report #41,
Ordinal Ranking of Maximum Imprisonment Penalties.

a. The Executive Director noted that the CCRC hopes to produce some commentary
with respect to at least some penalty recommendations, but that due to time
constraints, it likely would not provide commentary discussing the rationale for
every penalty recommendation.

b. The Executive Director noted that in general, the public opinion surveys and court
data were taken seriously in making penalty recommendations. The survey
responses were particularly relevant to recommendations with respect to penalties
for weapons, and the Executive Director suggested Advisory Group members
review the survey results for a direct examination of District voters opinions.

c. The Executive Director said that the February update will include fairly brief
commentary with respect to comments about penalty recommendations, but that
the CCRC intends to produce more detailed commentaries at a later time.

IV. Adjournment.
a. The meeting was adjourned at 11:00 pm.
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