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MEMORANDUM

TO: Richard Schmechel

Executive Director
D.C. Criminal Code Reform Commission

FROM: Dave Rosenthal
Senior Assistant Attorney General

DATE: November 3, 2017

SUBJECT:  First Draft of Report #8, Recommendations for Property Offense Definitions,
Aggregation, and Multiple Convictions

The Office of the Attorney General for the District of Columbia (OAG) and the other members
of the Code Revision Advisory Group of the D.C. Criminal Code Reform Commission (CCRC)
were asked to review the Commission’s First Draft of Report #8, Recommendations for Property
Offense Definitions, Aggregation, and Multiple Convictions. OAG reviewed this document and
makes the recommendations noted below.*

COMMENTS ON THE DRAFT REPORT

RCC § 22A-2001. Property Offense Definitions

RCC § 22A-2001 defines “coercion”, “consent”, “deceive”, and “effective consent.” Those
definitions are then used throughout the offenses contained in the first drafts of Reports number
9, 10, and 11. When reviewing some of the offenses that use one or more of these terms it is
unclear what the penalty would be for a person who meets all of the other elements of the offense
except that the “victim” turns out to be law enforcement involved in a sting operation. As
written it would appear that the person would only be guilty of an attempt. Assuming, that the
Commission will recommend that, in general, the penalty for an attempt will be lower than the
penalty for a completed offense, we believe that that penalty is insufficient in this context. Take

1 This review was conducted under the understanding that the structure of the code revision
process allows the members of the Code Revision Advisory Group an opportunity to provide
meaningful input without limiting the position that the members may take at any subsequent
hearing that the Council may have on any legislation that may result from the Report.



the offense of Financial Exploitation of a Vulnerable Adult or Elderly Person under RCC §22A-
2208. The elements of that offense in Report #10 are:

(@ A person is guilty of financial exploitation of a vulnerable adult or elderly person if that
person:
1) Knowingly:
(A)  Takes, obtains, transfers, or exercises control over;
(B)  Property of another;
(C)  With consent of the owner;
(D)  Who is avulnerable adult or elderly person;
(E)  The consent being obtained by undue influence; and
(F)  With intent to deprive that person of the property, or
(2) Commits theft, extortion, forgery, fraud, or identity theft knowing the victim to be
a vulnerable adult or elderly person.?

Let’s say that the police learn of a ring of criminals who prey on vulnerable adults. They set up a
sting where the perpetrators believe that the police officer is a vulnerable adult. The perpetrators
go through all of the acts to exercise undue influence?, believe that they have excercised undue
influence, and the police officer eventually gives them property. In this hypothetical, at the time
that the perpetrator receives the property they “are practically certain that the police officer is a
vulnerable adult and that they obtained his or her consent due to undo influence.* In this
situation there is no reason why the perpetrators should not be subject to the same penalty as if
they did the exact same things and obtained property from a person who was actually a
vulnerable adult. To change the outcome, the Commission could change the definitions
contained in RCC 8 22A-2001 or have a general provision that states that in sting operations the
person has committed the offense if the facts were as they believed it to be.

§ 22A-2003, Limitation on Convictions for Multiple Related Property Offenses.

Section 22A-2003 establishes a procedure whereby the trial court will only enter judgment of
conviction on the most serious of certain specified property offenses that arise out of the same
act or course of conduct. Should the Court of Appeals reverse the conviction it directs the trial
court to resentence the defendant on the next most serious offense. Should the person have been
found guilty at trial for multiple offenses that would merge under this standard, there could be
successive appeals and resentencings.® Such a procedure would lead to increased litigation and

2 See page 50 of First Draft of Report #10 — Recommendations for Fraud and Stolen Property
Offenses.

3 Undue influence is defined as “mental, emotional, or physical coercion that overcomes the free
will or judgment of a vulnerable adult or elderly person and causes the vulnerable adult or
elderly person to act in a manner that is inconsistent with his or her financial, emotional, mental,
or physical well-being.”

* See the definition of “knowingly” in § 22A-205, Culpable Mental State Definitions.

® The charges that merge under RCC § 22A-2003 (a) are theft, fraud, extortion, stolen property,
and other property damage offenses (including any combination of offenses contained in

2



costs and an increase in the amount of time before a conviction can be finalized. Rather than
create such a system, OAG recommends that the RCC instead adopt a procedure which has
already been accepted by the Court of Appeals for barring multiple convictions for overlapping
offenses.

Section 22A-2003 (c) states, “Where subsections (a) or (b) prohibit judgments of conviction for
more than one of two or more offenses based on the same act or course of conduct, the court
shall enter a judgment of conviction for the offense, or grade of an offense, with the most severe
penalty; provided that, where two or more offenses subject to subsection (a) or (b) have the most
severe penalty, the court may impose a judgment of conviction for any one of those offenses.”
The Commentary, at page 52, states:

The RCC limitation on multiple convictions statute does not raise double jeopardy
issues or create significant administrative inefficiency... jeopardy does not attach
to a conviction vacated under subsection (c), and the RCC statute does not bar
subsequent entry of a judgment of conviction for an offense that was previously
vacated under subsection (c)... A conviction vacated pursuant to subsection (c)
of the RCC statute may be re-instated at that time with minimal administrative
inefficiency. Sentencing for a reinstated charge may entail some additional court
time as compared to concurrent sentencing on multiple overlapping charges at the
close of a case. However, any loss to procedural inefficiency appears to be
outweighed by the benefits of improving penalty proportionality and reducing
unnecessary collateral consequences convictions concerning substantially
overlapping offenses. [emphasis added]

Notwithstanding the Commentary’s assertion that multiple appeals and resentencings would have
minimal administrative inefficiency and take some additional court time, such a procedure would
lead to increased court inefficiencies and increased litigation costs and times.® For example, a
person could be found guilty of three property offenses that would merge under the provisions
proposed by the RCC. At sentencing the judge would sentence the person only to the offense
with the most severe penalty. The defendant’s attorney would then file an appeal based solely on
the issues that pertain to that count, write a brief, and argue the appeal. The prosecutors would
have to respond in kind. After some amount of time, perhaps years, should the Court of Appeals

Chapters 21, 22, 23, 24, or 25 of the RCC for which the defendant satisfies the requirements for
liability). The charges that merge under RCC § 22A-2003 (b) are Trespass and Burglary (and
any combination of offenses contained in Chapters 26 and 27 of the RCC for which the
defendant satisfies the requirements for liability.)

® 1t should be noted that the increase in litigation expenses would not only be born by the
prosecution entities and by some defendants, but by the court who, under the Criminal Justice
Act, must pay for court appointed attorneys to brief and argue multiple appeals and appear at
multiple sentencings.



agree with the defense position on that one count, the count would be reversed and the case
would be sent back to the trial court for resentencing. The process would then repeat itself with
an appeal on the count with the next most severe penalty. Should the defense win again, the
process would repeat again. It is more efficient to have all the issues in a case briefed and argued
once before the Court of Appeals and have the judgment finalized at the earliest time.

In Garris v. United States, 491 A.2d 511, 514-515 (D.C. 1985), the D.C. Court of Appeals noted
with approval the following practice where two or more counts merge. It suggested that the trial
court can permit convictions on both counts, allowing the Court of Appeals to determine if there
was an error that affected one count but not the other. Id. (“No legitimate interest of the
defendant is served by requiring a trial court to guess which of multiple convictions will survive
on appeal.”). Then, if no error is found, this Court will remand the case to the trial court to
vacate one conviction, and double jeopardy will be avoided. If error was found concerning one
count but not the other, no double jeopardy problem will arise because only one conviction
would stand. Id.

On a separate note, Section 22A-2003 (c) ends by saying “where two or more offenses subject to
subsection (a) or (b) have the most severe penalty, the court may impose a judgment of
conviction for any one of those offenses.” The Commentary does not explain, however, what
standards the judge should use in choosing which offense should be retained and which offense
should be vacated. As the penalty is the same, the defendant has reduced interest in which
offense remains and which is vacated. Given the broad authority that the prosecutor has in
choosing what, if any, offenses to charge and to negotiate a plea offer that meets the state’s
objectives, after a sentence has been imposed, it should be the prosecutor that decides which
sentences should be retained and which should be vacated.

To accomplish the more efficient procedure proposed in Garris and to address how the
determination should be made concerning which conviction should stand and which
should be vacated, OAG proposes that the following language be substituted for RCC §
22A-2003:

(a) Theft, Fraud, Extortion, Stolen Property, or Property Damage Offenses. A person may
initially be found guilty of any combination of offenses contained in Chapters 21, 22, 23,
24, or 25 for which he or she satisfies the requirements for liability; however, pursuant to
paragraph (c), following an appeal, or if no appeal following the time for filing an appeal,
the court shall retain the conviction for the offense, or grade of an offense, with the most
severe penalty and vacate any other offense within these chapters which is based on the
same act or course of conduct.

(b) Trespass and Burglary Offenses. A person may initially be found guilty of any
combination of offenses contained in Chapters 26 and 27 for which he or she satisfies the
requirements for liability; however, pursuant to paragraph (c), following an appeal, or if
no appeal following the time for filing an appeal, the court shall retain the conviction for



the offense, or grade of an offense, with the most severe penalty and vacate any other
offense within these chapters which is based on the same act or course of conduct.

(c) Judgment to be Finalized after Appeal or Appeal Time has Run. Following a remand
from the Court of Appeals, or the time for filing an appeal has run, the court shall, in
addition to vacating any convictions as directed by the Court of Appeals, retain the
conviction for the offense, or grade of an offense, with the most severe penalty within
subsection (a) or (b) and vacate any other offense within these chapters which are based
on the same act or course of conduct. Where two or more offenses subject to subsection
(@) or (b) have the same most severe penalty, the court shall impose a judgment of
conviction for the offense designated by the prosecutor.
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MEMORANDUM

TO: Richard Schmechel

Executive Director
D.C. Criminal Code Reform Commission

FROM: Dave Rosenthal
Senior Assistant Attorney General

DATE: November 3, 2017

SUBJECT:  First Draft of Report #9, Recommendations for Theft and Damage to Property
Offenses?

The Office of the Attorney General for the District of Columbia (OAG) and the other members
of the Code Revision Advisory Group of the D.C. Criminal Code Reform Commission (CCRC)
were asked to review the Commission’s First Draft of Report #9, Recommendations for Theft
and Damage to Property Offenses. OAG reviewed this document and makes the
recommendations noted below.?

1In OAG’s memo on the First Draft of Report #8, Recommendations for Property Offense
Definitions, Aggregation, and Multiple Convictions, we argued against the proposal for
successive appeals and resentencings proposed in 8 22A-2003, Limitation on Convictions for
Multiple Related Property Offenses. We proposed a system based upon Garris v. United States,
491 A.2d 511, 514-515 (D.C. 1985) were there would be a single appeal and then a remand
where the court would retain the sentence for the offense with the most severe penalty and then
dismiss specified offenses that arose out of the same act or course of conduct. If that proposal
were adopted, conforming amendments would have to be made to the provisions in this Report.
For example, RCC 8§ 22A-2103, (e) pertaining to Multiple Convictions for Unauthorized Use of a
Rented or Leased Motor Vehicle or Carjacking would have to reflect the new procedure.

2 This review was conducted under the understanding that the structure of the code revision
process allows the members of the Code Revision Advisory Group an opportunity to provide
meaningful input without limiting the position that the members may take at any subsequent
hearing that the Council may have on any legislation that may result from the Report.



COMMENTS ON THE DRAFT REPORT

§ 22A-2103, Unauthorized Use of a Motor Vehicle

Section 22A-2103 (a) establishes that a person commits this offense if he or she knowingly
operates or rides as a passenger in a motor vehicle without the effective consent of the owner.
Paragraph (c) states that only the operator of the motor vehicle is guilty of First Degree
Unauthorized Use of a Motor Vehicle. A person who is a passenger in a vehicle he or she knows
is being operated without effective consent is only guilty of second degree Unauthorized Use of
a Motor Vehicle. This is a change from current law. As the commentary notes:

... The current UUV statute is limited to a single grade, and it is unclear whether
it reaches use as a passenger. However, liability for UUV as a passenger has been
upheld in case law. In the revised UUV offense, liability for a passenger is
explicitly adopted as a lesser grade of the offense. Codifying UUV case law for a
passenger in the RCC does not change District case law establishing that mere
presence in the vehicle is insufficient to prove knowledge, such as In re Davis and
Stevens v. United States. Nor does codification of UUV for a passenger change the
requirement in existing case law that a passenger is not liable if he or she does not
have a reasonable opportunity to exit the vehicle upon gaining knowledge that its
operation is unauthorized.” [internal footnotes removed]

There are at least two reasons why the current single penalty scheme should be retained. First, a
person who can be charged as a passenger in a UUV is necessarily an aider and abettor to its
illegal operation and, therefore, faces the same penalty as the operator.® In fact, driving
passengers in the stolen car is frequently the reason why the operator is using the vehicle in the
first place. Second, stolen cars are frequently passed from driver to driver. A person who is a
driver one moment may be a passenger the next and the passenger in a UUV may soon become
the driver. The penalty for unlawful use of a motor vehicle should not be dependent on the luck
of when the stolen car is stopped by the police.

§ 22A-2104. Shoplifting

The shoplifting proposal contains a qualified immunity provision. One of the requirements to
qualify for the immunity under 8 22A-2104(¢e)(1) is that “The person detaining or causing the
arrest had, at the time thereof, probable cause to believe that the person detained or arrested had
committed in that person's presence, an offense described in this section...” [emphasis added]

3 See Redbook Instruction 3.200 AIDING AND ABETTING which states “To find that a
defendant aided and abetted in committing a crime, you must find that the defendant knowingly
associated himself/herself with the commission of the crime, that s/he participated in the crime as
something s/he wished to bring about, and that s/he intended by his/her actions to make it
succeed.”



However, stores frequently rely on surveillance and other technology to identify would be
shoplifters and so, not all persons who are validly stopped for shoplifting committed the offense
“in that person’s presence.” For example, stores frequently rely on video technology to observe
people in the store. A security officer may be in a room on a different floor observing someone
hide merchandise or exchange price tags. Without a definition of “committed in the in the
person’s presence” that includes the use of surveillance technology, store personnel would not
have qualified immunity for stopping a person based on watching them commit the offense
through a surveillance system.

Another, common anti-theft feature that stores rely on to reduce shoplifting is the use of Radio
frequency (RF and RFID) tags. When someone goes through the store’s doorway without paying
for something, the radio waves from the transmitter (hidden in on one of the door gates) are
picked up by something hidden in a label or attached to the merchandise. This generates a tiny
electrical current that makes the label or attachment transmit a new radio signal of its own at a
very specific frequency. This in turn sets off an alarm. People who set off the alarm are
justifiably stopped to see if they have merchandise that was not paid for even though the offense,
arguably, did not occur in the store employee's presence (or at least the store employee did not
actually notice the merchandise being hidden. If the person, in fact, has such merchandise, and
are held for the police, the store personnel should still qualify for immunity. The gravamen for
having qualified immunity should not be whether the offense occurred in the store employee’s
presence, but whether the store employee’s stop was reasonable. The Commission should either
remove the requirement that the offense occur “in that person’s presence” or it should define that
term to include situations where the shoplifter is identified because of some technology,
wherever the store employee is actually located.

RCC § 22A-2504. Criminal Graffiti

(@) RCC 8 22A-2504 (a) states that “A person commits the offense of criminal graffiti if that
person:
(1) knowingly places;
(2) Any inscription, writing, drawing, marking, or design;
(3) On property of another;
(4) That is visible from a public right-of-way;
(5) Without the effective consent of the owner.”

There is no reason why this offense needs to have the element that the graffiti “...is visible from
a public right-of-way...” A person who paints a marking on the back of a person’s house (that
is not visible from a public right-of-way) has caused just as much damage to the house as if he
painted something on the front of the house. In addition, to the extent that Criminal Graffiti may

3



be considered as a plea option for an offense that has a greater penalty, its availability should not
be contingent on whether the marking is visible from a public right-of-way. In fact, it is counter-
intuitive that if more people can see the marking Criminal Graffiti could be used as a plea down
offense, but if fewer people can see it, because of its location, that the defendant would only be
exposed to an offense with a greater penalty.

Paragraph (e) provides for parental liability when a minor commits criminal graffiti. It states,
“The District of Columbia courts shall find parents or guardians civilly liable for all fines
imposed or payments for abatement required if the minor cannot pay within a reasonable period
of time established by the court.” While OAG appreciates that the Commission would want to
include a provision that establishes parental responsibility, we request that paragraph (e) be
stricken. We do this for two reasons. First, D.C. Code § 16-2320.01 authorizes the court to enter
a judgment of restitution in any case in which the court finds a child has committed a delinquent
act and it also provides that the court may order the parent or guardian of a child, a child, or both
to make such restitution. The inclusion of RCC § 22A-2504 (e) is, therefore, unnecessary and
could cause litigation concerning whether it trumps D.C. Code § 16-2320.01 or merely provides
for a separate means to make parents and guardians liable for their children’s behavior. In
addition, there are no fine provisions contained in the juvenile disposition (sentencing) statute
and, so, the court would never be in a position to require parents and guardians to be responsible
for its payment. See D.C. Code § 16-2320.
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MEMORANDUM

TO: Richard Schmechel

Executive Director
D.C. Criminal Code Reform Commission

FROM: Dave Rosenthal
Senior Assistant Attorney General

DATE: November 3, 2017

SUBJECT:  First Draft of Report #10, Recommendations for Fraud and Stolen Property
Offenses

The Office of the Attorney General for the District of Columbia (OAG) and the other members
of the Code Revision Advisory Group of the D.C. Criminal Code Reform Commission (CCRC)
were asked to review the Commission’s First Draft of Report #10, Recommendations for Fraud
and Stolen Property Offenses. OAG reviewed this document and makes the recommendations
noted below.!

COMMENTS ON THE DRAFT REPORT

RCC § 22A-2201. Fraud.
Section 22A-2201 (a) establishes the offense of Fraud. It states:

Offense. A person commits the offense of fraud if that person:

1) Knowingly takes, obtains, transfers, or exercises control over;
(2)  The property of another;

3 With the consent of the owner;

4) The consent being obtained by deception; and

5) With intent to deprive that person of the property.

1 This review was conducted under the understanding that the structure of the code revision
process allows the members of the Code Revision Advisory Group an opportunity to provide
meaningful input without limiting the position that the members may take at any subsequent
hearing that the Council may have on any legislation that may result from the Report.



In the Commentary, on page 5, it discusses what is meant by “Knowingly takes, obtains,
transfers, or exercises control over...” It states, “For instance, the revised statute would reach
conduct that causes the transfer of the victim’s property (and otherwise satisfies the elements of
the offense), whether or not the transfer is to the defendant or received by the defendant. The
breadth of the new language in practice may cover all or nearly all fact patterns covered under
the prior “causes another to lose” language.” While we agree that the statute should reach this
behavior, we suggest slightly modifying the statutory language to ensure that it is clear that it
does. Section 22A-2201 (a)(1) actually states, that a person commits the offense when he or she
“Knowingly ... transfers...” the property. Before a person can transfer something, they must
possess it in some way, which is not the case presented in the hypothetical. To ensure that the
activity stated there is covered by the statute, it should actually say “causes the transfer.” Then it
is clear that a person is guilty of fraud “whether or not the transfer is to the defendant or received
by the defendant.”

RCC § 22A-2205. Identity Theft.

RCC § 22A-2205 criminalizes identity theft. We suggest that two additional situations be
added to paragraph (a)(4) to cover situations where a person’s identity was used to harm
that person and where a person uses another’s identifying information to falsely identify
himself when being issued a ticket, a notice of infraction, during an arrest, to conceal his
commission of a crime, or to avoid detection, apprehension, or prosecution for a crime.
RCC § 22A-2205 states:

(@) A person commits the offense of identity theft if that person:
(1) Knowingly creates, possesses, Or USEs;
(2) Personal identifying information belonging to or pertaining to another person;
(3) Without that other person’s effective consent; and
(4) With intent to use the personal identifying information to:
(A) Obtain property of another by deception;
(B) Avoid payment due for any property, fines, or fees by deception; or
(C) Give, sell, transmit, or transfer the information to a third person to
facilitate the use of the identifying information by that third person to
obtain property by deception.

All the conditions outlined in RCC § 22A-2205 (a)(4) have to do with using somebody’s
identity to enrich the person committing identity theft or some third party. Unfortunately,
people also use identity theft to embarrass someone or to get even with them for a
perceived slight. For example, a person may setup a Facebook account, or other social
media, using the identity of a person that they would like to hurt, “friend” their friends,



and then put up false or embarrassing posts and pictures.? While some stalking statutes
might cover repeated behavior similar to what is presented here, a single use of
someone’s identity would not come under a stalking statute no matter how traumatizing
the use of the victim's identity may be to the victim. The traumatic effects on the person
whose identity was impersonated can be just as devastating to him or her as the financial
loss that may occur under the statute as written. We, therefore, suggest that a paragraph
(D) be added to RCC § 22A-2205 (a)(4) which states, “Harm the person whose
identifying information was used.”®

The other issue with RCC § 22A-2205 is that it narrows the scope of the current law. As
noted in the Commentary, on page 39, “the revised statute eliminates reference to use of
another person’s identifying information to falsely identify himself at an arrest, to
facilitate or conceal his commission of a crime, or to avoid detection, apprehension, or
prosecution for a crime—conduct included in the current identity theft statute.* Most
such conduct already is criminalized under other offenses, including the obstructing
justice,® false or fictitious reports to Metropolitan Police,® and false statements.” All such
conduct is criminalized under other offenses in the RCC, including the revised
obstructing justice® and revised false statements offenses.” Contrary to the assertion
made in the quoted text, giving out false identifying information belonging to or
pertaining to another person to identify himself at an arrest, to facilitate or conceal his
commission of a crime, or to avoid detection, apprehension or prosecution for a crime is
not criminalized elsewhere in the Code. OAG takes no position on whether RCC § 22A-

2 The practice is so common that there are numerous websites that explain what a person can
attempt to do to report an account for impersonation. See for example,
https://www.facebook.com/help/167722253287296

3 If the Commission accepts this suggestion, then an amendment would have to be made to
paragraph (c), gradations and penalties, to establish what penalty, or penalties, this non-value
based offense would have. This would could be handled similarly to how the Commission
ranked a motor vehicle as a Second Degree Theft, in RCC § 22A-2101 without it having a stated
monetary value.

4 D.C. Code § 22-3227.02(3). Notably, while the current identity theft statute purports to
criminalize use of another’s personal identifying information without consent to identify himself
at arrest, conceal a crime, etc., current D.C. Code § 22-3227.03(b) only provides a penalty for
such conduct in the limited circumstance where it results in a false accusation or arrest of another
person. [This footnote and the following three are footnotes to the quoted text.]

®>D.C. Code § 22-722(6).

®D.C. Code § 5-117.05.

" D.C. Code § 22-2405. Further, supporting treating this offense as more akin to false statements

is the fact that under current law penalty for 22-3227.02(3) versions of identity theft is just 180
days.

8 RCC § 22A-XXXX.


https://www.facebook.com/help/167722253287296

2205 should be amended to add back the language that is currently in D.C. Code § 22-
3227.02(3) or whether there should be a stand-alone offense that covers using personal
identifying information belonging to or pertaining to another person, without that
person’s consent, to identify himself or herself at the time of he or she is given a ticket, a
notice of infraction, is arrested; or to facilitate or conceal his or her commission of a
crime; or to avoid detection, apprehension, or prosecution for a crime.® Note that under
both the current law and OAG’s suggestion the giving out of a fictitious name would not
be an offense. The person has to give out the personal identifying information belonging

to or pertaining to another person, without that person’s consent. See D.C. Code § 22-
3227.02(3).

RCC §22A-2208. Financial Exploitation of a Vulnerable Adult or Elderly Person

RCC §22A-2208 establishes an offense for the financial exploitation of a vulnerable adult
or elderly person. The Commentary, on page 52, correctly notes that D.C. Code § 22-
933.01. “...provides an affirmative defense if the defendant “knew or reasonably
believed the victim was not a vulnerable adult or elderly person at the time of the offense,
or could not have known or determined that the victim was a vulnerable adult or elderly
person because of the manner in which the offense was committed.” Further, the statute
states that “[t]his defense shall be established by a preponderance of the evidence.”
[internal citations omitted]. RCC 822A-2208 would change current law and would
instead require the government to prove the mental state of “knowingly” about the
element that the victim was a vulnerable adult or elderly person and would remove the
self-defense provision. If passed, the government would frequently not be able to meet
its burden. How could the government prove the mental state of “knowingly” to the
element that the person was 65 years old or that a given individual met the definition of a
vulnerable adult'® when all the defendant would have to do is put on something to show
that he or she thought the person was 64 years old or had limitations that impaired the
person’s ability but that those limitations were not "substantial™? (Note that "substantial”
is not a defined term.)

The current statute correctly establishes the burdens. It requires that government prove
that the victim was, in fact, a vulnerable adult or elderly person and it provides an

® OAG’s suggested language slightly expands the current law. While under current law it is
illegal for a person to give someone else’s name out at time of arrest, under OAG’s proposal it
would also prohibit the giving of such false information when the person is given a ticket or a
notice of infraction. These two additional situations may also trigger state action against an
innocent person and should likewise be made criminal.

10 RCC § 22A-2001 (25) states that a vulnerable adult “means a person who is 18 years of age or
older and has one or more physical or mental limitations that substantially impair the person's
ability to independently provide for his or her daily needs or safeguard his or her person,
property, or legal interests.”



affirmative defensive, established by a preponderance of the evidence, that would allow
the person to prove that he reasonably believed the victim was not a vulnerable adult of
elderly person. All of the evidence concerning the person’s belief are peculiarly within
that persons’ possession.
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MEMORANDUM

TO: Richard Schmechel

Executive Director
D.C. Criminal Code Reform Commission

FROM: Dave Rosenthal
Senior Assistant Attorney General

DATE: November 3, 2017

SUBJECT:  First Draft of Report #11, Recommendations for Extortion, Trespass, and
Burglary Offenses

The Office of the Attorney General for the District of Columbia (OAG) and the other members
of the Code Revision Advisory Group of the D.C. Criminal Code Reform Commission (CCRC)
were asked to review the First Draft of Report #11, Recommendations for Extortion, Trespass,
and Burglary Offenses. OAG reviewed this document and makes the recommendations noted
below.!

COMMENTS ON THE DRAFT REPORT?

RCC § 22A-2603. Criminal Obstruction of a Public Way?

The offense of Criminal Obstruction of a Public Way would replace D.C. Code § 22-1307(a),
crowding, obstructing, or incommoding. It omits clarifying language that was added in the

! This review was conducted under the understanding that the structure of the code revision
process allows the members of the Code Revision Advisory Group an opportunity to provide
meaningful input without limiting the position that the members may take at any subsequent
hearing that the Council may have on any legislation that may result from the Report.

2 The Extortion statute, RCC § 22A-2301, is limited to obtaining property by coercion. We
assume that the Commission is planning to draft a separate provision that criminalizes forcing a
person to commit an act or refrain from committing an act by coercion, so we did not
recommend changes to that proposal.

% To the extent that the comments and recommendations to this provision apply to RCC § 22A-
2605, Unlawful Obstruction of a Bridge to the Commonwealth of Virginia, they should be
considered as comments and recommendations to that provision.

1



Disorderly Conduct Amendment Act of 2010 (the Act). Although prior to 2010, D.C. Code §
22-1307(a) did not state a minimum number of people who had to obstruct the public way, the
Court of Appeals read the common law requirement that three or more persons must act in
concert for an unlawful purpose before anyone could be convicted of this offense.* To address
this Court interpretation and to make it clear that a single person or two could arrange their
bodies in such a way that they could obstruct a public way, the Act added that it was unlawful for
a person to act alone or in concert with others. We, therefore, recommend that this language be
added back into the lead in language contained in paragraph (a).

In addition, the current law makes it unlawful for a person to “crowd, obstruct, or incommode”
the public way.®> The proposal would limit the reach of the law to people who “render impassable
without unreasonable hazard.”® Under this formulation, it arguably would not be a crime for two
people to lie down and block two lanes of a highway if police were on the scene directing traffic
around them to avoid them being run over. Because of the police presence, despite the affect on
traffic the two people may not be considered causing an unreasonable hazard. This despite the
ensuing traffic jam and inconvenience to drivers, commuters, and pedestrians. To address this
situation, and others, RCC § 22A-2603 (a) should be redrafted to state “obstruct or
inconvenience. [proposed addition underlined].”

Finally, D.C. Code § 22-1307(a) makes it illegal to obstruct “The passage through or within any
park or reservation.”® The Commentary does not explain why RCC § 22A-2603 omits these
areas. Absent a strong reason why it should be permissible to obstruct one of these areas, we
suggest that they be retained in the law. To accomplish this, RCC § 22A-2603(a)(2) should be
redrafted to say, “A park, reservation, public street, public sidewalk, or other public way.”

* For example, see Odum v. District of Columbia, 565 A.2d 302 (D.C. 1989).

® D.C. Code § 22-1307 (a) states:

It is unlawful for a person, alone or in concert with others:

(1) To crowd, obstruct, or incommode:

(A) The use of any street, avenue, alley, road, highway, or sidewalk;
(B) The entrance of any public or private building or enclosure;
(C) The use of or passage through any public building or public conveyance; or
(D) The passage through or within any park or reservation; and

(2) To continue or resume the crowding, obstructing, or incommoding after being instructed
by a law enforcement officer to cease the crowding, obstructing, or incommoding.

6 See the definition of “obstruct” in RCC § 22A-2603 (b).

" The current law makes it a crime to inconvenience people and so adding this language would
not expand the scope of the current law. To express this concept, D.C. Code § 22-1307(a) uses
the word “incommode” which means “to inconvenience.”

8 See D.C. Code § 22-1307(a)(1)(D).



RCC § 22A-2604. Unlawful Demonstration

Paragraph (b) defines demonstration as including “any assembly, rally, parade, march, picket
line, or other similar gathering by one or more persons conducted for the purpose of expressing a
political, social, or religious view.” D.C. § 22-1307(b)(2) describes a demonstration as
“marching, congregating, standing, sitting, lying down, parading, demonstrating, or patrolling by
one or more persons, with or without signs, for the purpose of persuading one or more
individuals, or the public, or to protest some action, attitude, or belief.” We believe that the
current definition of a demonstration better describes the behavior that this provision is trying to
reach. Asthe Commentary states that there is no intention to change the scope of the law on this
point, we believe that RCC § 22A-2604 should be redrafted to include the current definition.

RCC 8§ 22A-2701. Burglary

We have two suggested amendments to RCC § 22A-2701.° First, we agree with the basic
formulation that “A person is guilty of first degree burglary if that person commits burglary,
knowing the location is a dwelling and, in fact, a person who is not a participant in the crime is
present in the dwelling...” However, the law should be clear that should the person enter the
dwelling simultaneously with the victim or proceeds the victim by a couple of steps that those
occurrences should also constitute first degree burglary. For example, it should not matter
whether a person with gun forces someone to walk just a head of them into a dwelling to rape
them or whether the person walks backwards with the gun on the victim into a dwelling
intending on raping them; either way the statute should be clear that the person is guilty of
burglary. The same should amendment should be made to second degree burglary.

Second, we suggest that the gradations and penalty section makes it clear that where a watercraft
is used as a dwelling (e.g. houseboat), a person who commits the offense in paragraph (a) when a
person is in the watercraft/dwelling is guilty of First Degree Burglary.

RCC § 22A-2702. Possession of Burglary and Theft Tools
Paragraph (a) states:

@ Offense. A person commits the offense of possession of burglary and theft tools if that
person:
(1) Knowingly possesses;
(2) Atool, or tools, created or specifically adapted for picking locks, cutting chains,
bypassing an electronic security system, or bypassing a locked door;
(3) With intent to use the tool or tools to commit a crime.

As people are just as likely to commit a burglary by going through a window as a locked door,
we suggest that RCC 8 22A-2702(a)(2) be expanded to include tools created or specifically
adapted for cutting glass.

% See RCC § 22A-2701(c)(L).



MEMORANDUM

THE To: Richard Schmechel, Executive Director
DPUBLIC D.C. Criminal Code Reform Commission
EFENDER :
From: Laura E. Hankins, General Counsel
SERVICE
for the District of Columbia Date: November 3, 2017

Re: Comments on First Drafts of Reports 8
through 11, Property Offenses

CHAMPIONS OF LIBERTY

The Public Defender Service makes the following comments.

Report #8: Recommendations for Property Offense Definitions, Aggregation, and Multiple
Convictions

1. Coercion.!

PDS makes two recommendations regarding the commentary explaining the meaning of
“coercion.” First, PDS recommends the modifying the explanation of sub-definition (H) of the
definition at page 10 to read as follows:

Subsection (H) covers threats to inflict wrongful economic injury on
another person. It is intended to include not only causing wrongful
financial losses but also situations such as threatening labor strikes or
consumer boycotts when —WhHe-laberactivities-are-notinherently
problematic-when-threats of labor or consumer activity are issued to order
to personally enrich a person, and not to benefit the workers as a whole;

b . ool offance

As currently written, the second sentence implies that simply threatening a labor strike or a
consumer boycott may be “coercion.” The rest of the paragraph, however, seems to say that such
threat is only coercion if it is done for the personal enrichment of a person, rather than for the
benefit of a group. The paragraph should be modified such that it is clear that a mere threat of a
labor strike, without more, does not meet the definition of “coercion.”

Second, PDS recommends rewriting the explanation for (J), the residual sub-definition of
coercion. The residual sub-definition states that ““coercion” means causing another person to fear

' RCC § 22A-2001(5).
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that, unless that person engages in particular conduct then another person will ... perform any
other act that is calculated to cause material harm to another person’s health, safety, business,
career, reputation, or personal relationships.” Currently, the explanation, at page 10 of Report
#8, states that the conduct of threatening to lower a student’s grade would fall within the
provision, implying that any threat to lower any grade would necessarily constitute “material
harm.” PDS strongly disagrees. PDS agrees with the suggestion made during the November 1,
2017 public meeting of the Advisory Group to explain this residual sub-definition with an
example that is clearly a threat of material harm, falling within the sub-definition, and an
example that equally clearly is a threat of de minimis harm, falling outside the sub-definition.

2. Deceive and deception.®

The definition of “deceive” has unequal sub-definitions. Sub-definitions (A), (B), and (C) each
have a “materiality” requirement as well as additional negative conduct. Sub-definitions (A) and
(C) require a “false impression” and sub-definition (B) requires a person act to prevent another.
Sub-definition (D), in contrast, makes it “deception” merely to fail to disclose a known lien,
adverse claim, or other legal impediment to the enjoyment of property. Thus, it would be
“deception” for a person to disclose an adverse claim to someone whom the person knows
already has knowledge of the adverse claim. As was discussed at the November 2, 2017 public
meeting of the Advisory Group, this sub-definition is most likely to be used when “deceive” is
used in Fraud, RCC § 22A-2201, and perhaps also when used in Forgery, RCC § 22A-2205.
PDS requests that the explanations for those offenses in Report #9 and the explanation of this
sub-definition in Report #8, state that the deception must be causally connected to the consent.
Thus to be convicted of Fraud, the person must not merely have obtained the owner’s consent
and failed to disclose a known lien or adverse claim, the person must have, knowingly, obtained
the owner’s consent because the person failed to disclose a known lien or adverse claim, etc.

3. Dwelling.*
PDS strongly recommends rewriting the definition of “dwelling” to read:

“Dwelling” means a structure, or part of a structure, that is either-designed

for-lodging-orresiding-overnight-or-thatis used for lodging or residing
evernight. In multi-unit buildings, such as apartments or hotels, each
residential or lodging unit is an individual dwelling.

The most significant problem with the Report #8 proposed definition is that by including
structures that are “designed” for residing or lodging it is vague and if strictly applied, too broad.
Across the original City of Washington, particularly in the Capitol Hill and Foggy Bottom
neighborhoods, and in Georgetown, there are numerous structures that were “designed” as
residences or lodgings, and were even used that way for years, that have since been converted
solely for office or business use. The rooms inside some of these structures may not have even

% Report #8 at page 3 (emphasis added).
$RCC § 22A-2001(8).
* RCC §22A-2001(10).
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changed. The kitchen and bathrooms may remain the same but the living and bedroom areas are
now full of desks, bookshelves and computers.® To avoid the possibility that a converted house
will be defined as a “dwelling” because of its original “design” and to avoid the courts defining
which “design” is dispositive, the original or the redesigned interior, the definition of “dwelling”
should be rewritten so that the actual use of the structure is dispositive.

Rewriting the definition to exclude “design” solves another problem. PDS does not disagree with
categorizing as a “dwelling” “a car if a person is using the car as the person’s primary
residence.” PDS does disagree, however, with categorizing as a “dwelling” a camper that is
“designed” for residing or lodging but that is parked in front of a person’s primary residence and
used more often as a family vehicle than for camping.® It would be disproportionate, a result the
reformed code should avoid, to treat a camper differently from a car merely because of “design.”

The reason “dwelling” is distinguished from other structures in the RCC should inform the
definition. The term is used in RCC arson, reckless burning, trespass, and burglary. In each, the
term is used in a gradation with a higher punishment. PDS posits that this distinction is justified
because “dwellings” are places where people expect privacy, where people can lock the door and
feel it is safe to rest and safe to keep their possessions, where they can control who enters and
who must leave. The Report #8 defines “dwelling” as a place “used for residing and lodging
overnight”. “Residing” and “lodging” are easy to understand terms; neither needs further
modification.” The use of the word “overnight” is confusing. Is it to convey that even a single
night could make a structure a “dwelling?” Is it meant to imply that sleep, which most people do
at night, is a strong factor to consider when determining if a structure is for residing or lodging?
Is it meant to exclude structures where sleeping might take place during the daytime? If
someone consistently works a night shift and always sleeps in his rented room during the day, is
that room not a “lodging” and therefore not a “dwelling”?

® Importantly, the proposed “dwelling” definition does not allow for the reverse problem. There
are also many buildings in D.C. that were originally designed for commercial or public use, such
as warehouses or schools, that have since been converted to “loft” residences or condominiums,
though the facade and even some internal design elements of the original building have not been
changed. See for example, The Hecht Co. Warehouse, http://www.hechtwarehouse.com/.
Because the Report #8 definition includes structures “used” as residences or for lodging, that the
structures were “designed” for commercial use is not disqualifying. (Shockingly, see also the
Liberty Crest Apartments, located on the grounds of Lorton Reformatory and their tasteless and
insensitive retention of some original design elements. https://libertycrestapartments.com/).

® From this writer’s childhood, see, the VW camper,
https://en.wikipedia.org/wiki/\VVolkswagen_Westfalia_Camper, which the writer regularly drove
in high school and college. See also, the RoadTrek, which was also parked regularly in front of a
primary residence and was a family car far more often than a camping “residence.”
http://www.roadtrek.com/

" “Reside” means to settle oneself or a think in a place; to dwell permanently or continuously:
have a settled abode for a time; “lodging” means a place to live, a place in which to settle or come
to rest, a sleeping accommodation, a temporary place to stay. See Webster’s Third New
International Dictionary.


http://www.hechtwarehouse.com/
https://libertycrestapartments.com/
https://en.wikipedia.org/wiki/Volkswagen_Westfalia_Camper
http://www.roadtrek.com/
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While sleeping in a place is a strong indication that the place is a “dwelling,” it should not be
dispositive. PDS objects to the term “dwelling” including, as Report #8 says it would, “a room
in a hospital where surgeons or resident doctors might sleep between lengthy shifts.” Other than
the fact that people sleep there, there is nothing else about such a room that makes it a
“dwelling.” The people intended to sleep there do not control who else has access to the room;
presumably, anyone hired by the hospital into certain positions and given certain security badges
can enter the room. Such a room would not be distinguishable from a daycare center, where the
infants and toddlers might sleep during their long “shifts,” or from the pre-kindergarten rooms in
the elementary school where those children might be expected to sleep during naptime every
day. A person who enters the daycare room or the pre-k classroom with the intent to steal a
computer therein has burgled a building, not a dwelling.

Finally, the definition and the explanation should make clear that in a multi-unit building, each
residential or lodging unit is a separate dwelling but that also necessarily means that areas of the
building that are not used for residing or lodging are not dwellings. The vestibule of the
apartment building, the lounge in the college dorm, and the “party room” and the fitness room in
the condominium building are not “dwellings.”

4. Financial Injury.®

The “legal fees” sub-definition of “financial injury” is a significant and unwarranted expansion
of the current law. ® The Report #8 proposed definition’s separate listing of “legal fees” is
supposed to be “clarificatory” and “not intended to substantively change current District law.”
(See page 28.) However, the definition to which it “generally corresponds,”'® D.C. Code § 22-
3227.01, links “attorney fees” to the cost of clearing a person’s credit rating, to expenses related
to a civil or administrative proceeding to satisfy a debt or contest a lien, etc. Unmooring “legal
fees” from those categories of losses, expands what fees could be considered part of “financial
injury.” For example, if the allegedly financially injured person is a witness at the criminal trial
but hires an attorney because of a 5™ Amendment issue that could arise tangentially, adding in
the cost of that attorney could be considered “legal fees” under the Report #8 definition but
definitely would not be considered “attorney fees” pursuant to D.C. Code § 22-3227.01. PDS
recommends rewriting the definition to read as follows:

“Financial injury” means all monetary costs, debts ....including, but not
limited to:

(A) The costs of clearing the person’s credit rating, ...;

(B) The expenses...;

(C) The costs of repairing...;

(D) Lost time or wages ...; and

8 RCC §22A-2001(14).

® No doubt as a result of auto-formatting, the “legal fees” sub-definition of financial injury” is
labeled as (J). All of the sub-definitions are mislabeled as (F) through (J). Correct formatting
would label them (A) through (E), with (E) being “legal fees.”

1% Report #8 at page 28.



Page 5

(E) Legal fees incurred for representation or assistance related to
(A) through (D).

5. Motor vehicle. !

The term “motor vehicle” should more clearly exclude modes of transportation that can be
propelled by human effort. A “moped” can be propelled by a small engine but it can also be
pedaled, meaning it can operate simply as a bicycle. It should not qualify as a “motor vehicle.”
Also, the definition should be clear that it is a “truck tractor” that is a “motor vehicle;” a
semitrailer or trailer, if detached from the truck tractor, is not a motor vehicle. The definition
should be rewritten as follows:

“Motor vehicle” means any automobile, all-terrain vehicle, self-propelled
mobile home, motorcycle, meped; scooter, truck, truek-tracter; truck
tractor with or without a semitrailer or trailer, bus, or other vehicle solely
propelled by an internal combustion engine or electricity or both,
including any such nen-operational vehicle temporarily non-operational
that is being restored or repaired.

6. Services. '
The definition of “services” should be rewritten as follows to except fare evasion:

“Services” includes, but is not limited to:
(A) Labor, whether professional or nonprofessional
(B) ...
(C) Franspertation-telecommunications; Telecommunications,
energy, water, sanitation, or other public utility services, whether
provided by a private or governmental entity;
(D) Transportation, except transportation in vehicles owned and/or
operated by the Washington Metropolitan Area Transit Authority
or other governmental entity;
(E) The supplying of food ....

As “services” is defined in Report #8, fare evasion could be prosecuted as theft or, potentially as
fraud, both of which would be prosecuted by the U.S. Attorney’s Office. There is a separate fare
evasion offense in the D.C. Code, at D.C. Code §35-216. It is prosecuted by the Office of the
Attorney General for D.C.** and because it is, it may be resolved through the post-and-forfeit

' RCC § 22A-2001(15).
2 RCC § 22A-2001(22).
B D.C. Code § 35-253.
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process.* Offenses prosecuted by the USAO, including theft and fraud, are categorically not
eligible for resolution through post-and-forfeit.

The PDS recommendation to modify the definition of “services” would still provide for a “U.S.
offense,” theft, or even possibly fraud, but would make exclusively a D.C. offense that of fare
evasion on a WMATA vehicle or other public transportation.

If fare evasion is criminalized as theft, it would exacerbate the consequences of the enforcement
of what is really a crime of poverty. It will subject more people to the arrest, detention, criminal
record and other consequences of contact with the criminal justice system as a result of failing to
pay a fare that ranges from $2 to $6.

PDS supports Bill 22-0408, currently pending before the D.C. Council, to decriminalize fare
evasion (D.C. Code 835-216). Even if that effort is unsuccessful, however, the Revised Criminal
Code should exclude the conduct of fare evasion on WMATA or public transportation, allowing
for exclusive local enforcement.

7. Limitation on Convictions for Multiple Related Property Offenses.

PDS strongly supports proposed RCC 8§ 22A-2003, Limitation on Convictions for Multiple
Related Property Offenses. The proposal represents a more thoughtful, comprehensive approach
with predictable results than having to resort to the “Blockburger test” or the scattershot
inclusion of offenses at D.C. Code 8 22-3203. However, the grouping of theft, fraud and stolen
property offenses pursuant to subsection (a) as completely separate from the grouping of trespass
and burglary offenses pursuant to subsection (b) leaves one notable gap. Though likely not
strictly a lesser included offense, a person necessarily commits the offense of trespass of a motor
vehicle™ every time he or she commits the offense of unauthorized use of a vehicle.*® A person
cannot knowingly operate or ride in as a passenger a motor vehicle without the effective consent
of the owner without having first knowingly entered and remained in a motor vehicle without the
effective consent of the owner. It may also be the case that a person necessarily commits the
offense of trespass of a motor vehicle when he or she commits the offense of unauthorized use of
property and the property is a motor vehicle.!” However, because UUV and UUP are in Chapter
21 and TMV is in Chapter 26, RCC § 22A-2003 provides no limitation on convictions for these

D.C. Code § 5-335.01(c). “The post-and-forfeit procedure may be offered by a releasing
official to arrestees who: (1) meet the eligibility criteria established by the OAG; and (2) are
charged with a misdemeanor that the OAG, in consultation with the MPD, has determined is
eligible to be resolved by the post-and-forfeit procedure.” Fare evasion may not have been
determined eligible for resolution by the post-and-forfeit procedure and an individual arrested for
it may not meet other eligibility criteria; however, because it is an OAG misdemeanor, it is an
offense that the OAG could determine, in consultation with MPD, to be eligible for post-and-
forfeit resolution. In contrast, no offense prosecuted by the USAO is eligible.

1* RCC §22A-2602.
® RCC § 22A-2103.
"RCC § 22A-2102.
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multiple related property offenses. PDS recommends amending RCC § 22A-2003 to address this
problem.

Report #9: Recommendations for Theft and Damage to Property Offenses

1. Theft.!8

PDS recommends changes to the gradations of theft'® to make penalties for theft of labor more
fair and proportionate. “Labor” as a type of property should be valued as time and not as a
monetary fair market value. As currently structured, “property” is defined to include “services,”
which is defined to include “labor, whether professional or nonprofessional.” Theft of property,
therefore, includes “theft of labor.” “Value” means the fair market value of the property at the
time and place of the offense.” The gradations for theft are keyed to different levels of “value.”
For example, it is third degree theft if the person commits theft and “the property, in fact, has a
value of $250 or more.” Presumably, if the “property” obtained without consent of the owner
were the owner’s labor, the fair market value of that labor would be calculated based on the
wages or salary of the owner. This would mean that stealing, to use the colloquial term, 8 hours
of labor from a professional who charges $325 per hour would result in a conviction of 2™
degree theft. Second degree theft requires the property have at least a value of $2,500 (or that
property be, in fact, a motor vehicle). $325 x 8 = $2,600. In contrast, stealing 8 hours of labor
from a worker in the District making minimum wage would result in a charge of 4" degree theft.
Fourth degree theft requires the property have any value. As of July 1, 2017, the minimum wage
in the District was $ 12.50 per hour.” $12.50 x 8 = $100. The Fair Shot Minimum Wage
Amendment Act will increase the minimum wage every year until July 1, 2020 when the wage
will be set at $15 per hour. A full day’s work at that top minimum wage rate still will not pass
the third-degree theft threshold of $250. $15 x 8 = $120. Stealing a full days’ work at the top
minimum wage rate is two gradations lower than stealing even the rustiest of clunkers. The
professional robbed of 8 hours of labor is not 26 times more victimized than the minimum wage
worker robbed of 8 hours of labor. (325 + 12.50 = 26.) And the person convicted of stealing 8
hours from the professional should not be punished as if his crime was categorically worse than
had he or she stolen from a low-wage worker. PDS proposes that when the property is labor, the
gradation should be keyed to time, specifically to hours of labor, rather than to monetary value.
Thus, PDS proposes rewriting the gradations for theft as follows:

Aggravated theft -
(1) the property, in fact, has a value of $250,000 or more; or
(2) the property, in fact, is labor, and the amount of labor is 2080 hours®? or more.

8 RCC § 22A-2101.

¥ RCC § 22A-2101(c).

20 RCC § 22A-2001(24)(A).

21 See D.C. Law 21-044, the Fair Shot Minimum Wage Amendment Act of 2016.

222080 hours is fifty-two 40-hour weeks, or one year of work.
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1st degree -
(1) the property, in fact, has a value of $25,000 or more; or
(2) the property, in fact, is a motor vehicle and the value of the motor vehicle is $25,000 or
more; or
(3) the property, in fact, is labor, and the amount of labor is 160 hours®® or more

2nd degree -
(1) the property, in fact, has a value of $2,500 or more; or
(2) the property, in fact, is a motor vehicle; or
(3) the property, in fact, is labor, and the amount of labor is 40 hours** or more

3rd degree -
(1) the property, in fact, has a value of $250 or more; or
(2) the property, in fact, is labor and the amount of labor is 8 hours® or more.

4th degree -
(1) the property, in fact, has any value; or
(2) the property, in fact, is labor and is any amount of time.

PDS recommends this same penalty structure be used for fraud, RCC § 22A-2201(c), and
extortion, RCC §22A-2301(c).

2. Unauthorized Use of a Motor Vehicle. %

PDS recommends amending unauthorized use of a motor vehicle to eliminate riding as a
passenger in a motor vehicle from criminal liability. Being in a passenger in a car, even without
the effective consent of the owner, should not be a crime. Where the passenger is aiding and
abetting the driver, the passenger can be held liable. Where the passenger and the driver switch
roles, and the government can prove that the passenger has also been a driver, liability would lie.
But merely riding in a car should not result in criminal liability. Decriminalizing the passenger
also eliminates the problem of having to determine when the passenger knew he or she lacked
effective consent of the owner and whether, after that time, the passenger had an opportunity to
leave the vehicle but failed to do so. If riding as a passenger were decriminalized, there would
only be a single penalty grade for the offense.

23160 hours is four 40-hour weeks, or one month of work.
4 40 hours is five 8-hour days, or one workweek.

% 8 hours is one workday.

% RCC § 22A-2103.
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3. Shoplifting.”’

PDS recommends two amendments to the offense of shoplifting. First, element (2) should be
amended to read: “personal property that is or was displayed, held, stored, or offered for sale.”
This change would take care of the problem of property that is still in “reasonably close
proximity to the customer area”?® but that is not presently for sale. For example, a person
shoplifts®® a seasonal item, such as a snow shovel or beach ball, that has just been moved to the
back store room. Two, the qualified immunity provision at subsection (e) should be amended to
replace the phrase “within a reasonable time” where it appears30 with the phrase “as soon as
practicable.” Qualified immunity should only be allowed for a person who as promptly as
possible notifies law enforcement, releases the individual or surrenders him or her to law
enforcement. The District should not shield from liability a shop owner or agent who engages in
a form of vigilante justice by locking a person in a room and taking their time to contact law
enforcement.

4. Arson.

PDS strongly objects to the revision of arson as proposed in Report #9. First, PDS objects to the
significant lowering of the mental state for arson. While the D.C. Code may be silent as to the
required mental state for a number of criminal offenses, the Code is explicit that malice is the
culpable mental state for arson.*? The D.C. Court of Appeals has held that the definition of
“malice” is the same for arson and malicious destruction of property, which is the same as the
malice required for murder.®®* The Court has defined malice as “(1) the absence of all elements
of justification, excuse or recognized mitigation, and (2) the presence of either (a) an actual
intent to cause the particular harm which is produced or harm of the same general nature, or (b)
the wanton and willful doing of an act with awareness of a plain and strong likelihood that such
harm may result.”* The Court has noted that the “actual intent to cause the particular harm”
corresponds to the “purposely” state of mind in the Model Penal Code and the “wanton and
willful” act with “awareness of a plain and strong likelihood that such harm may result” “blends

?’RCC § 22A-2104.
%8 Report #9 at page 36.

% Knowingly takes possession of the personal property of another that is or was offered for sale
with intent to take or make use of it without complete payment.

%0 The phrase “within a reasonable time” appears once in RCC § 22A-2104(e)(3) and twice in
RCC § 22A-2104(e)(4). RCC § 22A-2104(e)(4) should be rewritten: “The person detained or
arrested was released within-areasonable-time-of as soon as practicable after detention or arrest,
or was surrendered to law enforcement authorities within-a+easenable-time as soon as

practicable.
3L RCC § 22A-2501.

%2 D.C. Code § 22-301; “Whoever shall maliciously burn or attempt to burn any dwelling...”
(emphasis added).

3 See Carter v. United States, 531 A.2d 956, 963 (D.C. 1987); Thomas v. United States, 557 A.2d
1296, 1299 (D.C. 1989)

¥ Harris v. United States, 125 A.3d 704, 708 (D.C. 2015).
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the Model Penal Code’s ‘knowingly’ and ‘recklessly’ states of mind.”*> The Revised Criminal
Code proposes to use the mental state of “knowing” and eliminates mitigation. The effect is a
significant and unjustifiable lowering of the mental state, which then greatly expands the conduct
the revised offense criminalizes. PDS proposes that the mental state of “purpose” be applied to
the RCC offense of arson.*

Second, the revised arson offense should not extend to a “business yard.” A “business yard” is
land, which is securely fenced or walled and where goods are stored or merchandise is traded.*’
It is “mainly areas that are surrounded by some sort of barrier, such as a fence, where goods are
kept for sale.”® While it is possible to damage land as a result of starting a fire or an explosion,
it does not make sense to criminalize causing damage to land that happens to be securely fenced.
If the point is to punish conduct that damages the fence or the wall, that is criminalized by
criminal damage to property.*® Similarly if the point is to punish conduct that damages the goods
stored within the business yard, that too can be prosecution as a violation of the criminal damage
to property offense. But there is no reason to distinguish between starting a fire that damages
goods stored in a business yard and goods that happen to be within a fenced area but not for sale,
or goods for sale but stored momentarily in an open parking lot. If, however, a fire setin a
business yard damages the adjacent business building, then that is arson.

Third, the term “watercraft” is too broad. It would include canoes and rubber rafts, particularly a
raft fitted for oars. Starting a fire that damages a rubber raft is not of the same seriousness as fire
that damages a dwelling or building. PDS is not suggesting that damaging a canoe or a raft
should not be a crime, only that it not be deemed “arson.” Damaging a canoe or raft should be
prosecuted as “criminal damage to property.” The definition of “watercraft” should be similar to
that of “motor vehicle”; it should be restricted to vessels that are not human-propelled. PDS
recommends the following definition be added to RCC §22A-2001.

“Watercraft” means a vessel for travel by water that has a permanent mast
or a permanently attached engine.

Fourth, arson should require that the dwelling, building, (narrowly-defined) watercraft, or motor
vehicle be of another. That is the current law of arson and it should remain so. Damaging one’s
own dwelling, building, etc. should be proscribed by the reckless burning offense.*® Setting fire
to one’s own dwelling knowing that it will damage or destroy another’s dwelling would be arson.

Fifth, the gradation of second degree arson should read: “A person is guilty of second degree
arson if that person commits arson and the amount of damage is $2,500 or more.” What is

* Harris, 125 A.3d at 708 n.3.

% pDS would also accept a mental state of knowing plus the absence of all elements of
justification, excused or recognized mitigation.

¥ RCC § 22A-2001(3).

% Report #8 at page 8 (emphasis added).
% RCC § 22A-2503.

““RCC § 22A-2502.
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proposed as revised second degree arson, that the person merely commits arson,” should be third
degree arson and it should have a misdemeanor classification. Thus, there will be four gradations
of arson in total.

5. Reckless Burning. **

PDS recommends amending the revised reckless burning offense. First, for the reasons
explained above with respect to arson, “building yard” should be removed from the offense and
“watercraft” should be defined. Second, there should be gradations created as follows:

(c) Gradations and Penalties.

(1) First Degree Reckless Burning.
(A) A person is guilty of first degree reckless burning if that person commits
reckless burning and the dwelling, building, watercraft, or motor vehicle, in fact, is
of another.
(B) First degree reckless burning is a Class [X] crime subject to a maximum term of
imprisonment of [X], a maximum fine of [X], or both.

(2) Second Degree Reckless Burning.
(A) A person is guilty of second degree reckless burning if that person commits
reckless burning.
(B) Second degree reckless burning is a Class [X] crime subject to a maximum term
of imprisonment of [X], a maximum fine of [X], or both.

Starting a fire to one’s own building purposely to damage another’s building would be arson.
Starting a fire to one’s own building reckless as to the fact that the fire damages another’s
building would be first degree reckless burning. Starting a fire that damages only one’s own
building would be second degree reckless burning.

6. Criminal Damage to Property. *°

PDS strongly objects to the revision that eliminates the offense of malicious destruction of
property and replaces it with the much broader offense of criminal damage to property. Like
revised arson, the offense of criminal damage to property significantly and unjustifiably lowers
the mental state that currently explicitly applies to the offense, thereby greatly expanding the
conduct criminalized by the offense. As it does for revised arson and for the same reasons, PDS
strongly recommends that the mental state for criminal damage to property be “purposely.”43

PDS also recommends adding mental states to two of the gradations. As currently written, it is
second degree criminal damage to property to knowingly damage or destroy property that, in
fact, is a cemetery, grave, or other place for the internment of human remains,** or that, in fact, is

* RCC § 22A-2502.
*2 RCC § 22A-2503.

** PDS would also accept a knowing mental state plus the absence of all elements of justification,
excused or recognized mitigation.

“ RCC § 22A-2503(c)(3)(ii) (emphasis added).
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a place of worship or a public monument.** Rather than strict liability, PDS recommends that
these elements require that the person be reckless as to the fact the property is a grave, etc. or a
place of worship. An object weathered and worn down over time may not appear to be grave
marker. A building with a facade of a residence or a business may be used as a place of worship
but because of the facade, will not appear to be a place of worship.

7. Criminal Graffiti. %

With respect to revised criminal graffiti, PDS recommends eliminating the mandatory restitution
and parental liability provisions. Without speculating as to the reasons why, indigent people are
charged with crimes in D.C. Superior Court in numbers that are grossly higher than their
numbers in the District of Columbia. Requiring restitution from individuals and families that
cannot afford to pay it is a waste of judicial resources. A mandatory restitution order cannot be
enforced through contempt because the person is unable, not unwilling, to pay. Most such orders,
therefore, will simply be unenforceable. Restitution when the person can afford it is fair and the
law should provide courts the discretion to impose such an order.

Report #10: Recommendations for Fraud and Stolen Property Offenses

1. Check Fraud.*’
PDS recommends amending the offense for clarity.

A person commits the offense of check fraud if that person:
(1) Knowingly obtains or pays for property;
(2) By using a check;
(3) Knowing at the time of its use that the check whieh will not be
honored in full upon its presentation to the bank or depository
institution drawn upon.

If the revised offense does not require an “intent to defraud,” then it is important that it be clear
that the “knowing” that the check will not be honored occur at the time the check is used. It
must be clear that gaining knowledge after using the check that the check will not be honored is
not check fraud.

PDS objects to the permissive inference stemming from a failure to promptly repay the bank.*®
While true that a permissive inference means a jury is not required to apply it, such inferences
still unfairly and inappropriately point the jury towards conviction. A law that serves to highlight

** RCC § 22A-2503(c)(3)(iii) (emphasis added).
* RCC § 22A-2504.
* RCC § 22A-2203.

“® This permissive inference currently exists in the Redbook Jury Instructions at §5-211, though
not in D.C. Code § 22-1510 which criminalizes uttering.
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certain facts and suggests how those facts should be interpreted, allows the ignoring of other
facts or context. Permissive inferences operate as an explicit invitation to make one specific
factual inference and not others; though nominally permissive, such inferences signal that this is
the inference jurors should draw. The permissive inference in revised check fraud, like others of
its kind, “eases the prosecution’s burden of persuasion on some issue integrally related to the
defendant's culpability” and “undercut[s] the integrity of the jury’s verdict.”* “By authorizing
juries to “find” facts despite uncertainty, such inferences encourage arbitrariness, and thereby
subvert the jury’s role as a finder of fact demanding the most stringent level of proof.”*

The permissive inference in check fraud is additionally problematic because the revised check
fraud offense has eliminated the explicit element that the person have an “intent to defraud.”.
For revised check fraud, the person must knowingly obtain or pay for property by using a check,
knowing at the time the person uses the check that it will not be honored in full upon its
presentation to the bank. The problem with this permissive inference is that it suggests that it is
check fraud to fail to make good on the check within 10 days of receiving notice that the check
was not paid by the bank. The permissive inference is supposed to mean that failing to make
good on the check within 10 days of notice tells jurors something about what the person was
thinking at the time the person presented the check. What the permissive inference does,
however, is expand the time frame by suggesting that notice (or knowledge) that the check will
not be honored, has not thus far been honored, constitutes check fraud if the bank is not made
whole.

2. Unlawful Labeling of a Recording.”

For the reasons explained above about the unfairness of highlighting certain facts and then
sanctioning by law a particular interpretation of those facts, PDS objects to the permissive
inference in the revised unlawful labeling of a record offense.

3. Alteration of Motor Vehicle Identification Number.>?

PDS recommends amending the gradations to clarify that whether it is the value of the motor
vehicle or the value of the motor vehicle part that determines the gradation depends on whether
the alteration of the identification number was intended to conceal the motor vehicle or the part.
If the intention was to conceal the part, then the gradation will not be decided based on the value
of the motor vehicle, but rather based on the value of the part.

PDS also has concerns that the revised alteration of motor vehicle identification number offense
sets too low the value used to distinguish the first degree from second degree gradation. If set at
$1,000 as currently proposed almost all alteration of VINs would be charged as a first degree

offense and second degree altering a vehicle identification number would only be available after

*® Charles R. Nesson, Reasonable Doubt and Permissive Inferences: The Value of Complexity, 92
Harv. L. Rev. 1187, 1216 (1979).

50 Id
1 RCC §22A-2207.
%2 RCC §22A-2403.
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a plea. If the purpose of separating the offense into degrees is to distinguish between offenses
with different levels of severity, than the $1000 dollar limit will fail to do so.

Report #11 Recommendations for Extortion, Trespass, and Burglary Offenses

1. Trespass.”®

PDS again objects to the creation of a statutory permissive inference. The prosecution can argue
and prove that property was signed and demarcated in such a way that it would be clear that
entry is without the effective consent of the owner. The revised offense should not be drafted in
such a way that alleviates or lessens the prosecution’s burden of persuasion. If the revised
offense maintains this permissive inference, PDS recommends that the language regarding
signage should state that the signage must be visible prior to or outside of the point of entry.

Consistent with the intent of the RCC to separate attempt to commit trespass from the trespass
statute and make attempt trespass subject to the general attempt statute, revised trespass should
not criminalize the partial entry of a dwelling, building, land, or watercraft.>* A partial entry of
the physical space properly should be treated as an attempt to trespass. For instance, if a person
tries to squeeze under a chain link fence in order to trespass on land, but he gives up because his
head and chest cannot fit under the fence, that conduct should be charged as attempted trespass,
not trespass. To the extent that the partial entry is to commit another crime, for instance to take
property through a hole in the fence, numerous other statutes would cover that offense. To truly
treat attempted trespass differently than trespass, the revised offense cannot accept partial entry
as satisfying the element of knowingly entering or remaining.

The commentary explains: “A person who has been asked to leave the premises must have a
reasonable opportunity to do so before he or she can be found guilty of a remaining-type
trespass.”> PDS believes that this provision should be added to the statutory language for the
clarity of judges and practitioners.

The revised trespass offense defines the consent element of trespass as “without the effective
consent of the occupant, or if there is no occupant, the owner.” This element fails to address joint
possession, joint occupancy, and joint ownership of property. The commentary explains that it is
creating a “legal occupancy” model of trespass to address the conflicting rights of owners and
occupants. This approach seems sensible when dealing with court orders barring a particular
individual’s access. But it leaves roommates, cohabitating spouses, and business cotenants
subject to a trespass charge when they remain in a space that they lawfully occupy after an equal
co-tenant demands that they vacate. It also subjects the guests of a cotentant to a trespass charge

* RCC § 22A-2601.
> See Report #11 at page 12.
*° Report #11 at page 12.
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when another tenant opposes the guest.”® For instance, one roommate feuding with another over
the upkeep of space could demand that the first roommate leave and not come back. When the
messy roommate returns to occupy her rightful place in the home, pursuant to the revised
offense, the messy roommate would be subject to arrest for trespass. The definition would also
subject to arrest any visitor approved by one roommate but not another.

The revised offense creates this anomaly that one can be guilty of trespass on one’s own land,
because it discards the “entry without lawful authority” element of the unlawful entry statute.>’
To address the rights of cotenants, including their right to remain on property and have guests on
property despite objections of an equal cotenant, PDS recommends rewriting the third element of
the offense as follows:

Without the effective consent of the an occupant, or if there is no
occupant, the an owner.

This phrasing would establish that the accused could provide the consent to enter or remain on
the property. In addition, the commentary should explicitly state that more than one person can
be an occupant and that absent a superior possessory interest of the other occupant, it is not
trespass for an occupant to enter or remain in a dwelling, building, land, or watercraft, or part
therefore, even if the other occupant does not consent.

The commentary recognizes that trespass on public property is inherently different because of
First Amendment concerns: “[T]he DCCA has long held that individual citizens may not be
ejected from public property on the order of the person lawfully in charge absent some
additional, specific factor establishing their lack of right to be there.”*® PDS believes that this
statement should be included in the statutory language rather than in the commentary. A similar
statement regarding the exclusion of liability for First Amendment activity is included in the
statutory language of revised criminal obstruction of a public way,> and revised unlawful
demonstration.®

2. Burglary.®

The revised burglary offense has the same joint occupancy problem as revised trespass does.
Revised burglary, by doing away with the current burglary statute’s requirement that the property

% Under property law, tenants and cotenants generally have a right to have invited guests on the
property. Without a contractual limitation on a tenant’s right to invite guests of his choosing, a landlord
cannot unconditionally bar a tenant’s guests from visiting the tenant or traversing common areas in
order to access the tenant’s apartment. State v. Dixon, 725 A.2d 920, 922 (Vt. 1999).

> See Jones v. United States, 282 A.2d 561, 563 (D.C. 1971), (noting entry without lawful authority is a
requisite element of the offense of unlawful entry).

% Report #11 at page 20.
¥ RCC §22A-2603.
% RCC §22A-2604.
1 RCC § 22A-2701.
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is “of another,” allows the burglary conviction of a joint tenant who, after being told to leave the
apartment by a roommate without lawful authority to do, enters his own home with intent to steal
a television belonging to the roommate. While the theft of the television would be unlawful, the
conduct should not give rise to the additional, more severely punished, offense of burglary since
the individual in fact had authority to enter the residence. As in trespass, the burglary definition
fails to address the rights of cotenants and their guests. PDS again recommends amending the
third element as follows:

Without the effective consent of the an occupant, or if there is no
occupant, the an owner.

Additionally, as with trespass, the commentary should explain that an equal occupant cannot be
convicted of burglary though another occupant does not consent to the entry.

PDS strongly objects to treating partial entry the same as a full entry. Reaching in through a
home’s open window to steal something laying just inside is not the same as picking a lock and
entering the same home at night and stealing the same object now laying on the floor of the
bedroom of sleeping children. Revised burglary should distinguish between these two vastly
different scenarios. To do so, PDS urges the RCC make partial entry into a dwelling or building,
watercraft, or part thereof an attempt burglary rather than a completed offense. As stated in the
commentary, burglary is a location aggravator. A location based aggravator makes sense because
of the potential danger posed by individuals entering or remaining inside of dwellings or
buildings. The danger inherent in that situation is not present when someone reaches a hand
through a window or puts a stick through a chain link fence to extract an item.

PDS further proposes that, like with arson, a defendant must be reckless as to the fact that a
person who is not a participant is present in the dwelling or building, rather than having an “in
fact” strict liability standard. In the vast majority of cases when a defendant enters a home and
that home happens to be occupied, the defendant will have been reckless as to occupancy. When
a dwelling or building is used as a home or business, defendants can expect occupants or guests
to be inside at any time, regardless of whether the lights are on or off, whether there is a car near
the building, or whether there looks like there is activity from the windows. However, there will
be instances, when a defendant enters a dwelling that truly appears to vacant and abandoned. For
instance, if a defendant uses a crowbar to open a boarded up door in what appears to be an
abandoned rowhouse in order to steal copper pipes and discovers inside this house, which lacks
heat or running water, a squatter who entered through other means, without a mens rea
applicable to the occupancy status of the home, that conduct would constitute first degree
burglary. It would constitute first degree burglary although the defendant had every reason to
believe that the seemingly abandoned building was unoccupied. By adding the requirement that a
defendant must be reckless as to whether the dwelling is occupied, the RCC would appropriately
limit the severely increased penalties of first degree burglary to situations that warrant the
increased penalty. Further because recklessness could typically be proved contextually — in that
the home does not appear to be boarded up — providing the mens rea does not decrease the
applicability of the first degree burglary statute.



