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The Public Defender Service for the District of Columbia makes the following comments on 
Report #22, Accomplice Liability and Related Provisions.  

1. RCC § 22A-210 provides that a person is an accomplice in the commission of an offense by 
another when that person is “acting with the culpability required by that offense.” Report #22 
at footnote 5, states that any broader aspect of culpability, such as “proof of premeditation, 
deliberation, or the absence of mitigating circumstances” is encompassed within culpability 
when required by the specific offense.  

PDS wholeheartedly agrees with footnote 5 and believes it is consistent with and required by 
Wilson-Bey v. United States.1 PDS is concerned, however, that this view of what culpability 
encompasses will not be applied if it remains only in a footnote to the commentary.  RCC § 
22A-201(d), Culpability Requirement Defined states that “culpability requirement” includes 
each of the following: “(1) The voluntariness requirement, as provided in § 22A-203; (2) The 
causation requirement, as provided in § 22A-204; and (3) The culpable mental state requirement, 
as provided in § 22A-205.” It is unclear whether “premeditation, deliberation, or the absence of 
mitigating circumstances” are “culpability requirements” for principle liability given this 
definition and also unclear whether, from this definition, premeditation and deliberation and any 
lack of mitigating circumstances would be necessary for accomplice liability. Without a statutory 
definition broad enough to encompass premeditation, deliberation, and absence of mitigating 
circumstances, there is a substantial risk that culpability for accomplice liability would be 

1 Wilson-Bey v. United States, 903 A.2d 818, 822 (2006) (holding that in any prosecution for premeditated 
murder, whether the defendant is charged as a principal or as an aider or abettor, the government must 
prove all of the elements of the offense, including premeditation, deliberation, and intent to kill). 

  

                                                 



 
 

watered down.  Even if practitioners and judges found footnote 5 to argue from, the narrow 
culpability requirement definition could be read to supersede a footnote from the commentary. 
PDS proposes amending the definition of “culpability requirement” to include premeditation and 
deliberation and any lack of mitigation.   

2. RCC § 22A-210(a)(2) allows for accomplices to be held liable when, with the requisite 
culpability required for the offense, the defendant “purposely encourages another person to 
engage in specific conduct constituting that offense.” The act of encouraging a criminal 
offense, even with the intent required for the commission of the offense, extends criminal 
liability to those who merely utter words in support of an offense but who have no 
meaningful impact on whether the offense is carried out.  

For example, two friends may be walking together after leaving a bar when one friend sees 
her ex-husband’s car. The ex-wife hates her ex-husband and her friend knows all the reasons 
behind the hatred. The ex-wife sees a piece of metal on the ground and raises it to smash the 
windshield of her ex-husband’s car. As she raises the piece of metal, she says to her friend, 
“I’m going to smash his windshield.” The friend replies “go for it.” Under RCC §22A-2503, 
criminal damage to property, the friend who said “go for it” would only need to possess a 
mental state of recklessness to be held liable as an accomplice for criminal damage to 
property. RCC § 22A-206 states that a person acts with recklessness with respect to a result 
when “(A) that person is aware of a substantial risk that conduct will cause the result; and (B) 
the person’s conduct grossly deviates from the standard of care that a reasonable person would 
observe in the person’s situation.” It is PDS’s understanding from the commentary to Report #22 
and from the position of the CRCC that any causation requirement from RCC 22A § 201(d) 
would not apply to the substantive offense of criminal damage to property. Thus, the friend’s 
encouraging words, “go for it” do not have to be a but for cause for the criminal damage to 
property.   

It unfair to hold people criminally liable for mere words, even if they are specific, when those 
words have no meaningful impact on the commission of an offense. The ex-wife was going to 
smash the window even in the absence of the encouraging words of “go for it.” In such 
circumstances only one individual should be criminally liable for the conduct. Therefore, for the 
encouragement prong of RCC 22A-210, PDS recommends that the CRCC insert causation 
language to prevent punishment for de minimus conduct.  

PDS suggests the following revision:  

(a) DEFINITION OF ACCOMPLICE LIABILITY.  A person is an accomplice in the commission 
of an offense by another when, acting with the culpability required by that offense, the 
person: 
 

(1) Purposely assists another person with the planning or commission of 
conduct constituting that offense; or 
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(2) Purposely encourages another person to engage in specific conduct 
constituting that offense and the encouragement is a substantial factor in 
the commission of the offense. 
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FROM: Dave Rosenthal 
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DATE: July 13, 2018 

 

SUBJECT:      First Draft of Report # First Draft of Report No. 22.  Accomplice Liability and 

Related Provisions 

 

The Office of the Attorney General for the District of Columbia (OAG) and the other members 

of the Code Revision Advisory Group of the D.C. Criminal Code Reform Commission (CCRC) 

were asked to review the First Draft of Report #22 - Accomplice Liability and Related 

Provisions.
 1
   

 

COMMENTS ON THE DRAFT REPORT 
 

RCC § 22A-210. ACCOMPLICE LIABILITY 

 

The text of RCC § 22A-210 should make it clear that an accomplice can be convicted for 

assisting or encouraging a person to commit an offense even if the principal does not complete 

all of the elements of the offense and would only be guilty of attempt.  RCC § 22A-210(b), (c), 

and (d) all speak in terms the “commission of an offense.”
2
 While the phrase “commission of an 

                                                           
1
 This review was conducted under the understanding that the structure of the code revision 

process allows the members of the Code Revision Advisory Group an opportunity to provide 

meaningful input without limiting the position that the members may take at any subsequent 

hearing that the Council may have on any legislation that may result from the Report. 
2
 RCC § 22A-210 states: 

(a) DEFINITION OF ACCOMPLICE LIABILITY.  A person is an accomplice in the commission of an offense 

by another when, acting with the culpability required by that offense, the person: 
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offense” in some sources is defined to include an attempt, in other sources it appears to require a 

completed offense.
3
  Similarly, RCC § 22A-210(d) speaks in terms of establishing that an 

accomplice may be convicted of an offense even if the person claimed to have “committed the 

offense” has not been prosecuted or convicted, convicted of a different offense or degree of an 

offense, or has been acquitted. Subparagraph (d) does not specifically include attempts. A 

modification of the illustration on page 56 demonstrates the need for clarifying this issue.  The 

illustration and explanation contained in the Report is modified as follows: 

 

a drug dealer asks his sister—who is unaware of her brother’s means of 

employment—to deliver a package for him to a restaurant and to collect money for 

the package from the cashier.  He credibly tells his sister that the package is filled 

with cooking spices; however, it is actually filled with heroin.  If the sister is 

subsequently arrested by the police as she is about to deliver the package in transit 

to the restaurant, the drug dealer cannot be deemed an accomplice to the attempted 

distribution of narcotics by the sister since the sister cannot herself be convicted of 

that offense.  Although she has engaged in conduct that satisfies the objective 

elements of the attempted offense, the sister nevertheless does not act with the 

                                                                                                                                                                                           
(1) Purposely assists another person with the planning or commission of conduct 

constituting that offense; or 

(2) Purposely encourages another person to engage in specific conduct constituting that 

offense. 

 

(b) PRINCIPLE OF CULPABLE MENTAL STATE ELEVATION APPLICABLE TO CIRCUMSTANCES OF TARGET 

OFFENSE.  Notwithstanding subsection (a), to be an accomplice in the commission of an offense, the 

defendant must intend for any circumstances required by that offense to exist.   

(c) PRINCIPLE OF CULPABLE MENTAL STATE EQUIVALENCY APPLICABLE TO RESULTS WHEN 

DETERMINING DEGREE OF LIABILITY.  An accomplice in the commission of an offense that is divided into 

degrees based upon distinctions in culpability as to results is liable for any grade for which he or she 

possesses the required culpability. 

(d) RELATIONSHIP BETWEEN ACCOMPLICE AND PRINCIPAL.  An accomplice may be convicted of an 

offense upon proof of the commission of the offense and of his or her complicity therein, although the 

other person claimed to have committed the offense: 

(1) Has not been prosecuted or convicted; or 

(2) Has been convicted of a different offense or degree of an offense; or 

(3) Has been acquitted. 

 
3
 The phrase “commission of an offense” is defined in one source as “The attempted commission 

of an offense, the consummation of an offense, and any immediate flight after the commission of 

an offense in some dictionaries, see https://www.lectlaw.com/def/c065.htm.  However, another 

source explains, the phrase “commission of an offense” is “The act of doing or perpetrating an 

offense or immediate flight after doing an offense is called commission of an offense”, see 

https://definitions.uslegal.com/c/commission-of-an-offense/. 

https://www.lectlaw.com/def/c065.htm
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required culpable mental state, i.e., knowledge (or even negligence) as to the 

nature of the substance she attempted to deliver and receive cash for.  Under these 

circumstances, the drug dealer can, however, be held criminally responsible for 

attempted distribution as a principal under a different theory of liability: the 

“innocent instrumentality rule.”   

 

As demonstrated above, there is no reason why the brother should not be guilty of attempted 

distribution of the narcotics.  The language in RCC § 22A-210 should be modified to clarify 

accomplice liability for attempts. 

 

The Commentary to RCC § 22A-210(c) makes clear that a person can have accomplice liability 

through omission.
4
  The Commentary states, “Typically, the assistance prong will be satisfied by 

conduct of an affirmative nature; however, an omission to act may also provide a viable basis for 

accomplice liability, provided that the defendant is under a legal duty to act (and the other 

requirements of liability are met).”  Footnote 7, on the same page, states “… For example, if A, a 

corrupt police officer, intentionally fails to stop a bank robbery committed by P, based upon P’s 

promise to provide A with a portion of the proceeds, A may be deemed an accomplice to the 

robbery…” The Commentary should distinguish this form of liability from the related, but 

distinct accomplice liability of a person encouraging another person to commit an offense by 

omission.  For example, if AA, a corrupt police officer, talks his partner A, another corrupt 

police officer, to intentionally fail to stop a bank robbery committed by P, based upon P’s 

promise to provide AA with a portion of the proceeds, AA may be deemed an accomplice to the 

robbery. In this example, AA purposely encouraged A to engage in specific conduct constituting 

an offense of omission.  

RCC § 22A-210(c) states that “[a]n accomplice in the commission of an offense that is divided 

into degrees based on distinctions in culpability as to results is liable for any grade for which he 

or she possesses the required culpability.”  As the Report notes,5 this means an accomplice can 

be convicted of a grade of an offense that is either higher or lower than that committed by the 

principal actor where the variance is due to distinctions between the two (or more) actors’ state 

of mind.  However, the example in the Commentary, does not demonstrate this principle.6  The 

example demonstrates that an accomplice could be convicted of manslaughter when the principal 

is convicted of murder.  However, manslaughter is not a “degree” of murder, nor is murder 

described as “aggravated” manslaughter. The question raised by the example, is not merely 

whether the Commentary should have used as an example an offense that was divided into 

degrees, but does the principle of culpable mental state equivalences applicable to results also 

apply between greater and lesser included offenses that are contained in different code 

provisions?  If it does, as the example would suggest, RCC § 22A-210(c) should be split into two 

subparagraphs: one where the accomplice and principal commit an offense that is divided into 

                                                           
4
 See page 4.  

5
 See page 6. 

6
 See footnote 15 on page 6. 
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degrees based upon distinctions in culpability and another where distinctions in culpability is but 

one distinction between greater and lesser included offenses. 

 

RCC § 22A-211 LIABILITY FOR CAUSING CRIME BY AN INNOCENT OR 

IRRESPONSIBLE PERSON   

 

RCC § 22A-211 (a) states that “A person is legally accountable for the conduct of another person 

when, acting with the culpability required by an offense, that person causes an innocent or irresponsible 

person to engage in conduct constituting an offense.”
7
  In the last sentence of the first paragraph of the 

Commentary it states, “Collectively, these provisions provide a comprehensive statement of the conduct 

requirement and culpable mental state requirement necessary to support criminal liability for causing 

another person to commit a crime.”   The problem is that the text of RCC § 22A-211 does not define the 

term “legally accountable,” nor does it explicitly state that a person who is legally accountable for the 

actions of another is guilty of the offense.  

RCC § 22A-211 (a) is titled, “USING ANOTHER PERSON TO COMMIT AN OFFENSE.” [emphasis in 

original] The title is misleading. As drafted, it implies that the person acted with some intentionality in 

causing another person to act.   As the Commentary makes clear, however, a person is legally accountable 

for the conduct of another – and thus guilty of an offense - even when the person does not intentionally 

use an innocent or irresponsible person to commit a crime.  On page 61 of the Commentary it states: 

This general principle of culpable mental state equivalency has three main implications.  

First, the innocent instrumentality rule does not require proof of intent; rather, “a 

defendant may be held liable for causing the acts of an innocent agent even if he does so 

recklessly or negligently, so long as no greater mens rea is required for the underlying 

offense.”  For example, P may be held liable for reckless manslaughter if he recklessly 

leaves his car keys with X, an irresponsible agent known to have a penchant for mad 

driving, if X subsequently kills V on the road, provided that P consciously disregarded a 

substantial risk that such a fatal outcome could transpire, and such disregard was a gross 

deviation from a reasonable standard of care. [internal footnotes omitted] 

In the example given in the Commentary, the person who is liable for reckless manslaughter 

cannot be said to having “used” the other person to commit a crime.   

 

                                                           
7
 See page 52. 
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