MEMORANDUM

THE To: Richard Schmechel, Executive Director
PUBLIC D.C. Criminal Code Reform Commission
DEFENDER
SERVICE From: Laura E. Hankins, General Counsel
for the District of Columbia
Date: December 18, 2017

Re: Comments on First Draft of Report No. 12:
Recommendations for Chapter 3 of the
Revised Criminal Code — Definition of a
Criminal Conspiracy

CHAMPIONS OF LIBERTY

The Public Defender Service makes the following comments on the First Draft of Report No. 12.

1. PDS recommends the offense of criminal conspiracy be applicable only to conduct that involves
conspiring to commit a felony offense. It is PDS’s belief that conspiracy to commit a
misdemeanor offense is almost never charged by the Office of the United States Attorney. Thus,
limiting liability to felony offenses would merely reflect, not restrict, current practice. The
underlying rationale for a separate substantive offense of criminal conspiracy is that agreement
by multiple individuals for concerted unlawful action has the potential to increase the danger of
the crime and the likelihood of its successful commission." If the RCC accepts the notion that a
criminal agreement is a “distinct evil,” that “evil” is certainly less when the object of the
conspiracy is a misdemeanor offense. A conspiracy to commit a misdemeanor offense
frequently lacks the complex planning and commitment to criminal enterprise that warrants the
punishment of the agreement and a single overt act as a separate additional offense. For instance,
an agreement to shoplift may be formed by two teenagers, one who agrees to distract the clerk by
asking for something behind the counter while the other takes something from the store. This
conspiracy required de minimis planning, and resulted in no more harm than action by one
individual. Both teenagers could be found guilty of shoplifting, under a theory of liability of

! See Developments in the Law-Criminal Conspiracy, 72 Harv. L. Rev. 922, 923-924 (1959).

2 United States v. Recio, 537 U.S. 270, 274 (2003) (quoting Salinas v. United States, 522 U.S. 52,
65 (1997)).



aiding and abetting or conspiracy, but where the societal harm did not increase as a result of the
agreement itself, the teenagers should not be subject to the separate offense of conspiracy to
commit shoplifting.

Misdemeanor conduct should be a line of demarcation below which separate offense liability
cannot attach. This would be similar to the line of demarcation in the present statute of
possession of a firearm during a crime of violence. The crime of violence serves as a
demarcation line above which there can be liability for a separate offense. We do not separately
punish possession of a firearm while driving recklessly or while committing disorderly conduct
as a third substantive offense in addition to the possession of the firearm. Finally, allowing
conspiracy liability where the underlying offense is a misdemeanor creates unfettered discretion
for prosecutors. Since RCC 8 22A-303 does not at this time propose penalty gradations, it
appears likely that conspiracy would be criminalized as a felony; prosecutors could escalate
misdemeanor conduct into a felony conviction without any showing of greater societal harm in
the majority of instances when defendants act together.

PDS recommends technical amendments to two subsections to increase the clarity of the
language of criminal conspiracy.

A) PDS supports having the RCC continue the District’s current bilateral approach to
conspiracy. PDS believes, however, that the requirement that a criminal conspiracy must be
bilateral or mutual could be written more clearly. To that end, PDS proposes amending to
RCC § 22A-303(a)(1) to read as follows: “Purposely agree came to an agreement to engage
in or aid the planning or commission of conduct which, if carried, out, will constitute every
element of that planned [felony] offense or an attempt to commit that planned [felony]
offense.” Replacing “purposefully agree” with “purposefully come to an agreement” more
clearly conveys the mutuality of the agreement that is the sine quo non of the District’s
current approach to conspiracy.’

Clarifying that the (alleged) coconspirators must agree to engage in (or aid the planning or
commission of) conduct which would constitute every element of the planned offense further
bolsters the joint nature of the agreement required for criminal conspiracy liability. While
“proof of a formal agreement or plan in which everyone sat down together and worked out
the details™ is not required for conviction, liability does require that the “coconspirators”
come to an agreement about the same conduct, conduct that if engaged in would result in the
commission of the specific planned (charged) offense. So if the charge is conspiracy to
commit a robbery and the evidence demonstrates that while coconspirator X believed the
agreed upon conduct was to rob someone, coconspirator Y believed the agreed upon conduct
was to assault someone, the lack of mutual agreement would result in a not guilty finding for
the conspiracy to commit robbery charge. Though cited in the section explaining intent

¥ Report #12 at pages 6-7 codifying a bilateral approach to conspiracy.
* Report #12 at page 7, quoting D.C. Crim. Jur. Instr. § 7.102.
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elevation, the Connecticut Supreme Court’s opinion in State v. Pond is instructive here as
well.> While the Connecticut Supreme Court in Pond extended its “specific intent” analysis
to “attendant circumstances,” its analysis began with requiring “specific intent” with respect
to conduct elements, stating the “general rule” that “a defendant may be found guilty of
conspiracy ... only when he specifically intends that every element of the object crime be
committed.”®

B) PDS recommends amending the Principles of Culpable Mental State Elevation subsection,
RCC 822A-303(b), to substitute “and any” where the draft uses the disjunctive “or.” The
commentary to the RCC makes clear that the principle of intent elevation, adopted by the
RCC, requires that in forming an agreement the parties intend to cause any result required by
the target offense and that the parties act with intent as to the circumstances required by the
target offense.” The use of “or” as the bridge might wrongly suggest to a reader that the
mental state elevation requirement is satisfied if applied to a required circumstance or result.
PDS asserts that the proposed amendment better conveys the principle that mental state
elevation applies to any required circumstance® and to any required result.’

3. Finally, PDS recommends that the RCC include language that acknowledges that where a
conspiracy crosses jurisdictional lines and the conspiracy is planned in a jurisdiction where the
conduct is not against the law, the legality of the conduct in the place where the agreement was
formed may be relevant to the determination of whether the government has proved sections (a)
and (b). As currently drafted section (e) could be read to bar the defense from arguing that the
cross-jurisdiction disparity in legality is relevant to the considerations in (a) and (b).

® Report #12 at page 38; State v. Pond, 108 A.3d. 1083 (Conn. 2015).
® Pond, 108 A.3d at 463 (emphasis added).
" Report #12 at page 41.

® If an offense has more than one possible circumstance, such as whether something is dwelling
or business yard, then it applies to at least one such circumstance.

% If an offense has more than possible result, such as damaging or destroying, then it applies to at
least one such result.



Fully revised as PDS recommends, criminal conspiracy in the RCC would read as follows:

§ 22A-303 CRIMINAL CONSPIRACY

(a) DEFINITION OF CONSPIRACY. A person is guilty of a conspiracy to commit an
offense a felony when, acting with the culpability required by that felony offense,
the person and at least one other person:

(1) Purposely agree come to an agreement to engage in or aid the planning or
commission of conduct which, if carried out, will constitute every element of that
planned felony offense or an attempt to commit that planned felony offense; and

(2) One of the parties to the agreement engages in an overt act in furtherance of
the agreement.

(b) PRINCIPLES OF CULPABLE MENTAL STATE ELEVATION APPLICABLE TO RESULTS AND
CIRCUMSTANCES OF TARGET OFFENSE. Notwithstanding subsection (a), to be guilty of a
conspiracy to commit an-offense a felony, the defendant and at least one other person
must intend to bring about any result ¢ and any circumstance required by that planned
felony offense.

(c) JURISDICTION WHEN OBJECT OF CONSPIRACY IS LOCATED OUTSIDE THE DISTRICT OF
CoLumBIA. When the object of a conspiracy formed within the District of Columbia is to
engage in conduct outside the District of Columbia, the conspiracy is a violation of this
section if:
(1) That conduct would constitute a eriminal felony offense under the D.C. Code
performed in the District of Columbia; and
(2) That conduct would also constitute a criminal offense under:
(A) The laws of the other jurisdiction if performed in that jurisdiction; or
(B) The D.C. Code even if performed outside the District of Columbia.

(d) JURISDICTION WHEN CONSPIRACY IS FORMED OUTSIDE THE DISTRICT OF COLUMBIA.
A conspiracy formed in another jurisdiction to engage in conduct within the District of
Columbia is a violation of this section if:
(1) That conduct would constitute a eriminat felony offense under the D.C. Code
performed within the District of Columbia; and
(2) An overt act in furtherance of the conspiracy is committed within the District
of Columbia.

(e) LEGALITY OF CONDUCT IN OTHER JURISDICTION IRRELEVANT. Under circumstances
where 88 (d)(1) and (2) can be established, it is #nmaterialand no defense to a
prosecution for conspiracy that the conduct which is the object of the conspiracy would
not constitute a criminal offense under the laws of the jurisdiction in which the
conspiracy was formed, however it may be relevant to whether the defendant acted with
the mental states required by RCC § 22A-303(a) and (b).

(_) PENALTY. [Reserved].
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MEMORANDUM

TO: Richard Schmechel

Executive Director
D.C. Criminal Code Reform Commission

FROM: Dave Rosenthal
Senior Assistant Attorney General

DATE: December 19, 2017

SUBJECT:  First Draft of First Draft of Report #12, Definition of a Criminal Conspiracy
The Office of the Attorney General for the District of Columbia (OAG) and the other members
of the Code Revision Advisory Group of the D.C. Criminal Code Reform Commission (CCRC)

were asked to review the First Draft of Report #12, Definition of a Criminal Conspiracy. OAG
reviewed this document and makes the recommendations noted below.*

COMMENTS ON THE DRAFT REPORT

RCC § 22A-303 CRIMINAL CONSPIRACY

The offense of Criminal Conspiracy would replace D.C. Code § 22-1805a. The current offense
is broader than that proposed in the Draft Report. D.C. Code § 22-1805a (1) states in relevant
part:

If 2 or more persons conspire either to commit a criminal offense or to defraud the
District of Columbia or any court or agency thereof in any manner or for any purpose,
each shall be fined ... or imprisoned ... [emphasis added]

! This review was conducted under the understanding that the structure of the code revision
process allows the members of the Code Revision Advisory Group an opportunity to provide
meaningful input without limiting the position that the members may take at any subsequent
hearing that the Council may have on any legislation that may result from the Report.
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RCC § 22A-303 (a) states:

DEFINITION OF CONSPIRACY. A person is guilty of a conspiracy to commit an offense when,
acting with the culpability required by that offense, the person and at least one other person:

(1) Purposely agree to engage in or aid the planning or commission of conduct which, if
carried out, will constitute that offense or an attempt to commit that offense; and

(2) One of the parties to the agreement engages in an overt act in furtherance of the
agreement.

The proposed language does not contain the underlined provision in D.C. Code § 22-1805a (1)
pertaining to “defraud[ing] the District of Columbia or any court or agency thereof in any
manner or for any purpose.” OAG suggests that either RCC § 22A-303 be redrafted so that the
Code continues to criminalize conspiracy to defraud “the District of Columbia or any court or
agency thereof” or that the Commission draft a separate offense which reaches this behavior.
The Commission should not recommend the repeal of D.C. Code 8§ 22-1805a unless the
replacement(s) criminalizes both conspiracy to commit a crime and conspiracy to defraud the
District of Columbia or any court or agency thereof.

What is less clear is whether § 22A-303 narrows the applicability of current conspiracy law
pertaining to whether a person can be prosecuted for conspiracy when that person “conspires”
with an undercover law enforcement officer in a sting operation. RCC 8§ 22A-303 (b) states,
“Notwithstanding subsection (a), to be guilty of a conspiracy to commit an offense, the defendant
and at least one other person must intend to bring about any result or circumstance required by
that offense.” Arguably a person who “conspires” with an undercover officer has not
“conspired” with another person who intends to bring about a particular result or circumstance.’
There are good reasons, however, that such behavior should be illegal. As Report #12, on page
25, quotes, an actor “who fails to conspire because her ‘partner in crime’ is an undercover officer
feigning agreement is no less personally dangerous or culpable than one whose colleague in fact
possesses the specific intent to go through with the criminal plan.” [citation omitted].> OAG was
only able to find one D.C. Court of Appeals case where a person was convicted at trial of
conspiracy based upon conversations with an undercover officer. The case, however, does not
discuss the issue of whether a person can be convicted of “conspiring” with a police officer. It
was reversed on other grounds.*

2 See footnote 7, on page 2, and related text.

® In addition, Report #12, on page 26, notes that the unilateral approach to conspiracy, the one
that permits prosecution for conspiracy where the other party is an undercover officer, “reflects
the majority practice in American criminal law...” See page 25 of Report #12 for an explanation
of the “unilateral approach to conspiracy.”

* See Springer v. United States, 388 A.2d 846, where the appellant was convicted by a jury of
conspiracy to commit first-degree murder and of solicitation to commit a felony based upon
evidence of tape recordings -- and transcripts thereof -- of conversations between the appellant
and an undercover MPD detective.



OAG suggests that either RCC § 22A-303 (b) be redrafted so that a person may be convicted of
conspiracy notwithstanding that the “co-conspirator” is an undercover officer working a sting
operation or that the Commission draft a separate offense which reaches this behavior. The
Commission should not recommend the repeal of D.C. Code 8§ 22-1805a unless the replacement
criminalizes conspiracy in a sting context or unless a separate offense is created that criminalizes
this behavior.

RCC § 22A-303 (c¢) and (d) would narrow the current scope of the District’s jurisdiction to
prosecute offenses when the object of the conspiracy is located outside the District or when the
conspiracy is formed outside the District. Both paragraphs contain the phrase “That conduct
would constitute a criminal offense under the D.C. Code if performed in the District of
Columbia.” [emphasis added] Unless the intent is to only encompass offenses in enacted titles
(such as this one), these paragraphs should use the phrase “District law”; it should not be specific
to the Code. OAG, therefore, recommends that all references to “D.C. Code” in paragraphs (c)
and (d) be changed to “District law.”®

> Paragraph (c)(2)(B) also contains a reference to “The D.C. Code.”
®D.C. Code § 22-1805a (d) uses the phrase “would constitute a criminal offense.” 1t is not
limited to D.C. Code offenses.



